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"30NDS : 

Boaf required by certifyl.n8 of-ficer 
must cletirly show the i nrent i on to 
cover a.uties prescribed by House 
Bill No . 500 , 62nu General Assembly . 

Novefuber 20 , 1943 

Hono.L'abl e ~"'o1·rest c . Donnell 
Governor of Missouri 
Jefferson City , 1£lssouri 

Dear Governor Donnell: 

Unuer dute of November 1 6 , 194j, you ~'ote this office 
reque&ting an opinion, tiS follows: 

rtsection 14592 ( House Bill No. 500 of the 
Sixty-Second Gener~l As sembly) reads as 
f ollows: 

' No department s.tlall make any pur
chase except throu~h t he purchasi ng 
agent as in thi s chapter provi deQ. 
The purchasing agent shall not fur
nish any supplies to any uepartment 
without f i r st securing a certifica
tion from un offic ial of the depart
ment~ designated by the department 
t~ act in its behalf , and who shall 
furnish bond i n an amount deemed 
sufficient by ths Governor to pro
tect t he state auainst any loss, 
that ~ unencumbered balance remai ns 
i n the appropriation and i n t he al
lotment to \lil.ich the swue is to be 
cnargea, sufti cient to pay therefor . 
The purchasing ttdOnt shal l be l iable 
personall y ana on his bond for the 
amount of any purchase h.Ua.e by him 
without such certification und the 
depart mentul officia l shal l be liable 
personally and on nis bond for the 
amount of any f al se certification.' 
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"Your opinion, as soon as possible , is 
r e spectf ully re~uestea on the followi ng 
question: 

Will a f a ithful per formance bond 
suf fice as t he bond of the official 
of the depart ment , designated by 
t he department t o ~ct i n its be
half, under t he pr ovisions of House 
Bill No . 500 , or i s it required tha~ 
t he of fi ci al of t he department desig
nated by t he depart ment t o act in its 
behalf furnisn a new bond conditioned 
on there remaining an unenc~bered 
ba lance i n the appropriation and in 
t he allotment t o Hhioh the same is to 
be charged , sufficient to pay t here
for?" 

• s ection 14592, R. s . Uissouri , l9J9, before its amend-
ment by House Bill No . 500 , enacted by the 62nd General 
i~ssembly , pr ovided tha t no purchase shoula be .made without 
a cert i f icate fro~ t he stat e a uditor that t ner e r emained an 
unencumbered balance i n the appropriation and i n t he allot
ment to which the purchase wa s to be charged , s ufficient to 
pay t herefor. 

By way of introduction to a di$cussion of your ~ues
tlon, i t is desir ed to call attention t o some element ary 
principles of l aw applica ble t o bonds . 

I n 11 c. J . s . , page J 98, i s f ound t he f ollowi ng defi
nition of "bond" : 

" A bond is an obligation in writing, usu
ally under seal, bindi ng t he obligor to 
pay a sum of money to t he obli~ee, some
times with a clause t o the effect t hat on 
performance of a cert ain condition the ob
ligation shall be void . " 

And on page 417 is :found the following r ule concerning 
t he construction or bonds : 
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"A bond , like other contracts, should 
be construed according to the fair im
port of the l anguage used therein." 

AS a bond is a contract, t he terms of the bond would 
to some extent govern 'the matters covered by the bond, and 
it the bond was g iven to comply with a statute, t he statute 
under \th ich the bond was given would a lso have to be con
sidered. The ~uestion asked in your let ter is very broad 
anu the answer g iven will necessarily have to be e quall 7 as 
br oad. Because the langu~ge ot the bond ana any statute 
under which the bond may be g iven would have to be consid
ered , there may be some exceptions t o the conclusion ex
pressed herein. 

In the r ecent case or otate ex rel . Jefferson Count7 
v . Sheible , 16~ s . w. (2d) 559, 1 . c . 560, is found the fol
lowing extract concerning construction of bonds: 

"The general rule requires that a bond 
should be construed to carry into opera
tion the reasonable intention ot the par
ties, and such construction should be 
given when it can be fairly done , to sup
port r ather t han defeat the bond . 11 
C. J . s ., Bonds , sec . 40 . Furthermore, the 
rule is established in this s tate ' where 
a bond is g iven in pursuance ot a statute , 
courts will, i n enforcing the bond , read 
into it t he terms of t he statute which 
have been omitted, and will likewise read 
out ot it terms inoluaed in it t hat are 
not authorized by the statute. ' St ate v . 
~Iipke, 645 Mo . 28J , 1.3~ S . \1 . ( ::::u ) .354, 
657; State v . Vienup , .347 Mo . 382 , 147 
s . w. 2d 627. 

"We had a c a se involving simi~ar doctrines 
before us in Fogarty v . Davis , 305 Uo. 288, 
264 S. ;: • 8 79, 880. In that case the c ourt 
found that through inadvertence the wrong 
printed torm of bond was used . However , it 
held t hat t he statutory provisions intended 
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must be read into the bond given, stat-
ing: ' The rule in this state is that , in 
construing a statutory bond, the pr ovisions 
ot the statutes must be read into it and 
construed as a part of it . "When parties 
execute a statutory bond t hey are oharge
ab~e with notioe of ul l provi sions ot the 
statute rela ting to t heir obligation, and 
those provisions are t o be read into the 
bond as its terms und conditions. * * * 
These provisions are a part of the bond ot 
which both principal und suretr must take 
notice." State ex rel . v. (Uu.nhe.ttan) 
ftubber Mfg . Co., 149 Mo. (181) , l oc . cit . 
212, 50 s . \, . ( ~al) , J30 . " * -tt * This 
does not strike down tne hornbook proposi
tions t hat the obligation of the suretT 
should not be stretched or swoll en by mere 
impl ication , and that sureties are favor
ites of tne law and ure entitled (subject 
to some quali fications ) to stand on the 
terms of the bond , construed strictissimi 
juris. It I!lerely puts the Llatter on a · 
common sense tootins as between man and 
man by reaQing tne written law into the 
bond, d1scer nin¢ the objects to be sub
served by the bond , and getting at the true 
intent and meaning of the bond by applying 
its terms to the objects sou3ht . The gen
eral lan3uage of the bond must be inter
preted in the light of these considerations." 
Henry County v . Salmon, 201 . 'o . (1.36}, loc. 
oit . 162 , 163, 100 r.,) • 1. ( 20 , 27. "All 
statutory bonds are to be construed as 
though t he law requir~ and re~ulating t heu 
was written in thel!l. * • w Zellars v. (Na
tion~!) s urety co . , 210 ~o. (86) , loo. cit . 
92 , 108 s . W. ( 548), 549. ' See Camdenton 
Consol . School uist . v . New York Cas. Co . , 
~40 ' o . 1070 , 104 s. w. 2d Jl9 . n 

In the early case o.l' State ex rel . Moore v . Sanduskr, 
46 Mo . 377 , 1 . c . 381, is the following: 
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"lio principle is bettor settled than 
that tne liability of a surety is not 
to be extended by implicati on beyond the 
terms of his contract . To the extent 
and i n tne manner and under the circum
stances pointed out i n his obligation , 
he is bound , t...nd uo further • . , 

Follouing t his case , in the c&.se or The 1Iome Savi~s 
Bank v . Traube , 75 Ito . 199, 1 . c . 202 , we rind the court 
again statinu the saae principle : 

" * * * The general .L~ule in regard to the 
l iability of sureties , is well settl ed 
anQ has been r epeatedly announced by this 
court . In the State v. S~dusky , 48 Mo. 
381 , it \lfas said: 'The liability of a 
surety is not to be extended by i mpl ica
tion beyond the tex·ms of his contract . To 
t he extent ana in t ao ~ner and under t h e 
circumstances pointed out i n h1s .obligu
tion, he is bound, and no further . ' The 
same rule is a sserted in other oases . 
Blair v . Per petual Ins . Go ., 10 Y.o . 560; 
Nolley T . Callaway Co., 1 1 Mo. 4ij; tate 
v . Boon , 44 ~o . 262 ; Orrick v . Vahey, 49 
~o . 431; City of St . Louis T. Sickles , 52 
Ho . 122 ." 

I n this Cfise the principal had ~iven bond for the fait h
ful performance or his dut ies as a bookkeeper in a bank. und 
at tLmes he performed services ~s teller in the bank. The 
court held his bondsmen 11 ble on the bond tor the wrongful 
acts committed as bookkeeper but not liable for the wrongful 
acts committed while act in& qs teller. 

In another earl y case, State to the use of Carroll 
County v . Roberts, 68 ~o . 234 , 1 . c . 2~6, we find anot her 
stat ement of the principl e regardinJ the construction ot bonds : 

"The s tate cannot , by a legislative act , 
materially modify a contruct between her 
sel f and a citizen, any more than she can 
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impair tne obligations of a contract be
tween citizens . fhe Legislature cannot 
inc.1·ease or vary t he obli3ations of a 
cit izen in a contract entered into by him 
with the State , an~ the effect ot such 
legislation as \Ia are cons! ering, 11' it 
does not release tne security, is to ex
tena his liability on the bond for a long
er peri oa of t i me than he agreed to be 
bound , and to increase t he risK he has 
taken beyond that \lhich he assumed when 
he executen tue bona. By t he law, when 
the. obligation was enterea into , the col
lector was r e quired to settle with tne 
county court on t~e vr d ~onaay in Deceaber • . 
By the uct ot 1870 , t hat settlement was 
postponed to the vrd. :Uona.ay in cTWlUta"y. 
No otr icer ia t he state , nor any judici~ 
trlbunal could , after the aot of 1870, de
·mana of the oolleotor ~ settlement before 
the Jra wond&y in Junu~y , or tne payment 
oi' the balance o1' moneys t.uen in his hands 
wlthin thirty days after such aettle~ent; 
anQ to holu tne securiti es liable , under 
t.nese oi.rcum.stanoes , l"toul d be to aeolare 
that the state , by an uct of tne Lagislature, 
~Y extena the time for wnich t he securities 
have &greed to be bound for t he principal , 
anu by thus moaifyi06 the contract, hold 
thet.1 lic1bl e for riska wnich they did not 
agree to take . The Stot e has no more right 
or authority to chan~e a contract betwixt 
her ana a.u indi viu.ual , than she has to com
pel the individual to ~e such ~ contract 
i n the fir s t instance . " 

This was a suit on a collector ' s bond &na the law re
specting the time for makinJ settlement had been ch~nged and 
more time all owea tne oolleotor tor making settlement . 

In a suit on an appeal bond, in the case ot Schuster v. 
Weiss , 114 Mo. 158 , 1 . c . 1 6~ , the court used the following 
l anguage : 
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"~...nd while the authoriti es all a3,r ee 
t hat tno creditor und principal cannot 
vary or enlarge t ho liability of the 
surety, it is equal1y well settled that 
t he state or government cannot onange 
t he responsi bility of the surety on of
ficial bonds to tne stute by changing or 
enlar~ing tho cont ract of tne p.rinoipal , 
Ez uot of the legislature. 4 ... ocora.ingl y 
ft w. s r uled in State to use v . Roberta, 
68 !l.o . 2.S4 that a c.nange in the l aw by 
which t he time for the annual settlement 
of county collectors is fixed a month 
l uter t han tha t provided in the l aw when 
the bonds of the collectors ·were given, 
operated to discharge t he sureties. .And 
in Bartlett v. J~tt ornoy Genera l , Parker , 
278, and Bowdago v . Attorney General, 
Parker , 278, and Bowdage v. Attorney Gen
eral , Parker , cited and approved by Met
calf , Judge , i n Grocer ' s Bank v. Kingman , 
16 Gray , 4 73 , it was hel~ t nat a bond 
tiiven as security for a collector or cus
t oms was hel d not t o extend to u new ddtz 

-laid on certain articles attar t ne bon 
WtlS biven. See also Bonar v . tlCJJonald, 
~ H. L. Cas . 22o; Pyous v . Gibb , 88 Eng
lish comuon Law heports , 902. Tnese cases 
s utlicient1y indicate the law of the ad
judicated cases . " 

COUCLU3ION 

Fro& ~he fore~oin3 , it is the opinion of the writer 
that any bond given t o comply with the provisions of Section 
14592 , R. s . Missouri , 19~9 , as amended by House Bill No. 
500, enacted by the 62nQ General ~ssembly, Law2 of 1943 , page 
1004 , should clet..rl y Wld unequivocally show by its terms that 
it is given to~ the purpose of oompl yinJ wit h t~at l aw. In 
t he event of t he desi6nat1on or some person not heretofore 
under bond tor t he perforQance ot t he duties prescribed by 
House Bi l l No . 500 , enacted by tho o2nd Gcua~ul ~ase~bly, a 
bond conditioned for the f aithful performance or tne dut i ea 
of certifying officer under the provisions of Section 14592 , 
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as amended by h ouse Bill No . 500, \louln be su1't icient . 
However , for £.tn ofricor 'ffho is &.lreaa.y :t·e~uire~ t o give 
a bond tor t .ae pertormt..noe of his duties , a ne,, bond should 
be required unich would clearly show the intention ot the 
parties that it should cover tne performance of the new 
duties, 

APPROVED: 

ROY McKI'lT.tUGK 
Attorney General 

WOJ":BR 

Respectfully submitted 

• 

W. 0 . JJ~CK.;;;OU 
... ss!stant .t ttorney General 


