
GOVERNOR : EXTRADITION: Present rendition warrant 
issued by the Governor is valid. 

;)t7 1t N'i3 

Lororable r or~est 0 . ~onr ell F l LED 
Gover nor of .~. is"souri )J 
Jeff e r son vity , d issouri ~/ J "/ 
Lear Sir : 

Your reques t for an opinion , dated l''ebr uar y 15 , 
1943 , in r eforer ce t~ a l etter f r om Charles ~ . ~ razier , 
Assistant Circuit . ttorney of t he city of St . Lo 1is , 
concer Ling your rendition warrant , has b een received . 

Incl uded in tlus request is a copy of a r enditi on 
war rant i s sued by you on the 22nd da y of Janua r y , 1943 , 
upon the demand of t he Gover nor of the State of Ill i nois , 
for lke ~ inkelstein , as a fugitive f r om just ice . ~he 
char ge cortained in tre r endition warrant is arson , 
ard the messenger named is r rank 1 . !\..ern . An i dent ical 
form of thi s warrant will be her e inafter set o t in a 
quotatior c i ted i n an ooinion by the Supreme Court of 
this State . 

A part icular ~ ~r&t:; r'El 'Jh in t he letter from <.;harles 
s . Fr a zier, sta ti ng the fact s to you, is as follows : 

11 'l'he Hon . \ i lliam L. J .. a s on , Judge 
of tbe (.; irc u.it Cou r t of St . Louis , 
division ~o . 10 , in whose cour t 
t he rTit of habeas corpus was fi l ed, 
ooirted out to me that the rendition 
warrant is void on its 1ace in that 
it doe s not state tha t t he copy_of 
the indictment found i s certified to 
be au t hentic by the Gover nor of I ll
inois , i n complia nce with u . s . hev . 
Stat . sec . 5278 (18 u. s . c. A., sec . 
662 ) . I do 10 t agr ee with Judge 
.~ -a son or: tl.i s ooint . .l t t.i r k t he 
languas e e nryloyed in the war rant f ol
l ows t he redera l Statute a nd is suf 
f i cien t . 1 am writin~ you however 
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ard am enclosing a copy of that 
part of t~e ~ederal Statute re
ferred to and a copy of the ren
dit ion war rart toget her with the 
suggested chant3e , for t he r eason 
that if t ;1e l awyers i n St .• Louis 
find out that Juci.ge .. .1ason considers 
your rendition warrant vo id on its 
face , all of t hem will f ile t heir 
writs before him and it will be dif
ficult t o return fugitives to the 
various demanding state s . " 

Sec tion 662 , Title 18 , u. ~ . c. A., r eads as fol
lows : 

"\Jhenever t he execu tive authority 
of any State or 1erritory demands 
any person as a fugitive from jus
tice, of the executive aut. ority 
of any ~tate or Territor y to which 
su ch person has fled , and or oduces 
a copy of an indictment found or 
an affidavit made before a magis
trate of any State or Territory , 
chargi ng the per s on d emanded with 
having committed treason , fe lony, 
or ot her crime , certified as au
thentic by the ~overnor or chief 
magistrate of the State or Terri
tory f rom whence the person so 
char ged has fled , it shall be the 
duty of t he executive authority of 
the ~tate or lerritory to which 
such person has f led to cause him 
to be arrested and secured , and to 
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cause notice of the arrest to be 
g iven to t h e executive autLority 
making such demand , or to the agent 
of such aut hori ty appointed to re
ceive the fugitive, and to cause the 
fugit ive to be delivered to such 
agent when he shall a opear . If no 
sue~ agent appear s llithin six months 
fro~ t he time of the a~rest, the pris
oner may be discharged . All costs or 
expenses incurred in. the apprehending ,· 
securing , a nd transmitting such fugi 
tive to the State or Territory maki ng 
such demand, shall be paid by such 
State or ierritory. " 

'l'his section also aopears in Vol ume 2 , page 
3988 R. s . t.' issouri , 1 939 . It will be noticed t i:.at 
ttis section specifically says: 

'' ~:- -~ -;:- certified as au then tic by 
the gover nor or chief magistrate 
of tl~ State or Territory from 
whence the person so charged has 
f 1 e d, .. ;~ ~e. .;:.. -:~ i:· -h ; :- ~~· p:.. -t~ ..;: • " 

In reading t he entire section, we find that the 
above partial quo tation does not apply to the certifica
tion of the indictment or affi a vi t maJ.e befor e t lJ.e 
magistrate , but refers to the words, "V.henever the 
executive authority of any State or Merritory demands 
any person as a fugitive from justice . " ln other words , 
the demand whi ch you receive, and which is not a part 
of t he warrant is usually authenticated by the Go~ernor 
of the demandine; State . l1owever , v e are citing cases 
which hold to the effect t hat a warrant issued by you 
i s prima facie valid and it takes necessary evidence to 
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declare it invalid. 

Lxtr adition as between s tates is t;overned by the 
federal cor~ stitution, federa l s t atutes and federal 
decisions . It was so held by the Supreme Court of this 
State in the case of Keeton v . Gaiser et al , 55 ::; • \i . 
(2d) 302, par . 1 , where t h e court said: 

"The extr adition of fugitives from 
justice as between tLe several states 
is gover ned by the Constitution and 
s tatutes of the United ::> tntes , and 
federal decisions are contTolling . 
Section 2 of article 4 of the united 
States Constitution pr ovides ' a per 
son charged in any s t ate with treason, 
felony, or other crime ' shall , on de
mand of the executive authority there
of , be delivered up by any other state 

. to which he has fled . Section 5278 , 
R . s . u. s . (18 USCA Sec . 662) mak es 
it t he duty of the executive authority 
of t he asylum state to cause the fugi 
tive to be arrested and held f or extr a
dition on demand of t he executive au
t hority of the r~qulsitior.ing state 
and production of a copy of an indict
ment found or af fidavi t l'iled before 
a magistrate tLer ein , charging h im 
with trea son , fe lony , or other crime, 
certified as t he statute requ i r es . 
Our own statutes, sections 1458 and 
3591, R • .::> . J o . 1929 (.do . St . Ann. 
Sees. 1458 , 3591) , conform to these 
federal requirements as needs t hey 
must . " 

&ection 3591 mentioned in the a bo\e quotation is 
now ~ection 3980 ~ . ~ . £issouri , .l939 • 
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Also , in the cas e of United dtates ex rel • cCline 
v . Meyer ing , ~heriff, 75 } . (2d ) 716 , par . 1, the Cir
cuit Cou r t of Appeals, Seven t h ~istrict said : . 

"Extradition proceedings are not 
creatures of state l aw , but are 
controlled by the Cons t itution of 
t he united ~tate s , article 4 , sec . 
2 , and by sections 5278, 5279 , of 
t he Revised Statu tes (18 U~CA Sees . 
662 , 663 ), passed t hereunder. :1- ·:~- " 

In t he case of Collins et al v . 1~aeger , Sheriff , 
27 1•' (2d) 842 , 1 . c . 844, t he Circuit Court of Appeals 
of the · ~inth Circu it , i n holdi ng t hat a warr ant whi ch 
did not even sta te t hat t he f ugitive was a fugit i ve 
from justice is presumed to be val i d until overthrown 
by coLtrary proof , sa i d : 

"Appellant contends t hat the war
rant is void upon its f a ce f or want 
of a recital t hat tte affidavit or 
verified complaint was made before 
a magistr ate . Ther e is not h ine i n 
the sta tutes pre scribing the fo r m 
or contents of tr .. e v;arrant , and t he 
decided cases exhibit gr eat diversity. 
For t hi s jurisdiction , however , we 
think the r ule establ ished t hat such 
a warrant is aided by the presump
tion of official regularity , and 
under t hat presumption the warrant 
here is prima fa.cie valid . ..her e 
t here is no indi ctment, an essential 
condition pr e ceden t to the exer cise 
of t he power to exbradite is an 
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' affidavit made befor e a magistrate ' 
of the demanding sta te . but equal
l y essen t ial is it t hat t he person 
demanded be a ' fugitive from justice,' 
and in Munsey v. Cl ough , 196 U. s . 
364 , 25 S . Ct. 28 2, 49 L. Ed . 515 , 
it is said: 

n' The issuing of t he warrant by him 
( Governor of the asylum sta t e ), with 
or wi thou t a r ecital therein t hat the 
person demanded is a fugitive from 
justice, must be regarded as sufficient 
t o justify the r omoval, until t he pre• 
sumption i n favor of t he legality and 
regularity of t h e warrant is overthrown ~ 
by contrary proof in a l egal proceed
ing to review the action of t he Gover-
nor . * * v * * * * ~ * " 

Also , in the case of Black v . Miller e t al, 59 
F . ( 2d) 687, 1. c. 690, the Circuit Court of Appeals, 
Ninth District, said: 

"The record here shows that the ac
cused is i n cu s tody under an extradi
tion warrant issu ed by the Governor 
of Washington, a warrant which a ppears 
upon its f ace to be warranted by the 
Constitu tion and laws of the United 
St a tes. Aft e r a careful cons idera
tion of all the evidence we do not 
find t hat t he 'petitioner herein has 
overcome t he prima facie case thus 
made by the warrant ." 
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Also , t he United States Court of Appea ls for the 
uistrict of Columbia, in the case of Lee Won ~ing v . 
Cot tone , 123 F . (2d) 169 , 1 . c . 172, said: 

"Whether or not a person ia , with
in t his definition , a fugitive 
from justice is a question of fact . 
And in a habeas corpus pro cee~ing 
questioning t ho lecality of d&~en
tion fo r ext radition the fact !lone 
t hat a rendition warrant has been 
IS'SUed:Qz the gover nor of the asylum 
state makes ~ prima facie ~ of 
fugitivity, which unless overthrown 
by t he alleged f ugitive by clear 
and conclusive proof , will , so far 
as the question of fugitivity is 
concerned, sustain detention . ~} .;: .. " 
(Underscoring ours .) 

The Supreme Court of t his State i n passing upon a 
warrant identical with the warrant whi ch has been 
attacked in St . Lou is , in the case of Ex parte Davis, 
62 s. w. (2d) 1086 , 1. c . 1088 , sai d: 

"The t h ird assignment made is that 
the r endition warrant issued by the 
Gover nor of t t.i s sta te fa ils affirma
tively to s how on its face a recital 
of t he facts necessary to its issuance . 
The warrant is a s f oliov1s : 

" ' State of Missouri 

"' To t he Sh~riff or Marshal of any 
County or Ci ty i n t his St ate . 
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"' \'.here as , t he Gover ror of the 
~tat~ of \ isconsin has demanded 
of th6 Governor of thi s St ate , 
b illiam Charles Da vis fugiti ve 
from justice f rom said State ; 
and r.hereas , the Gov~:.-rnor of 
Wisconsin has pr oduced to me a 
copy of an af fidavit i n said 
State certif ied to be authentic, 
char ging said f ugitive with hav
ing committed t he crime of foreer y 
and uttering , 

"'l,ow , 'Iher E.forc , 1 , Guy B • .?ark , 
Governor of the State of issouri , 
do hereby com~nand you to arr est t he 
said William Charles lJavis anywho1·e 
wi t h i n t he limits of t lis St ate , and 
him secure and deliver to ' alter 
English ~ho is t he a ger t of said 
~tate of ~isconsin duly authorized 
to receive t he said fu~itive . 

"' And 1 do hereby com.iland a ll 
Sheriffs , !•!S.r shals , l,;onst ables and 
Police Officers to whom this w.ar
rant may be shown to a id and a s sist 
i n the execu tion of thi s process . 
And you wil l make due ret urn to me 
on t h is warr ant of your proceeding 
thereunder . 

" ' In testimory whereof ,' etc . 

"'I·he cas e on which the peti tior er 
relies is In re hagan , 295 Mo . 435 , 
245 5 . ~ . 336. And t he f ir st point 
made is tha t t he rendition warrant 
merel y recites the Jovernor of ~is
conain ' has demanded of t he Gover nor 
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of t his State William Charles 
Davis , fugitive from justice from 
said 8t ate ,' instead of saying 
Davis was demanded as a fugitive 
from justice . ln srort , the ob
ject i on is that t h e word ' as ' is 
omitted afte r the name of t he peti
tioner and before the wor d 'fugitive.' 
The hagan decision does generall y hold 
a recital of every jurisdictional fact 
necessary to the issuance of a rendi
tion warrant must a ppear on ita face . 
but we do Lot under stand the case to 
go as far as petitioner contends . The 
warrant there considered omitted t he 
word ' as ,' and t h e opinion says (295 
Mo . l oc . cit . 446 , 245 s . ~ . 336, l oc . 
c it . 339 ) : ' it is doubtful as t o whe
ther or not it recites that petitioner 
is a "fugitive from justice 11 from 1-.an
sas .' But ther e was no square holding 
on this , or t hat t he warr ant was bad 
becau se it failed to recite the ac
cused was demanded a s a f ugitive . If 
t he case had so held , we would be com
pel led to disagr ee wi t .h it . \.here a 
requisition demands D, a fugiti ve from 
justice , t h e l atter words are descrip
tive and mean D is demanded as a fugi 
tive , or becau se he is a fugitive . ihe 
whole context of the requisition so 
showe . Furthermore it has been held 
by the United States ~upreme Court the 
warrant is presumptively good ' with 
or without a recital t herein that the 
person demanded is a fugitive from 
justice .' Munsey v . Cl ough, 196 u. s . 
364 , 37 2, 25 S . Ct . 282 , 284 , 49 L . Ed . 
515 . " 
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And, in the same cas e , at 1. c . 1090 , the court said : 

" In view of t hese authorities , e s 
pecially the federa l de cisions, we 
ar e constrained t o hol d the r endi
tion warrant i n the instant cas e 
was valid , or at l east prima facie 
valid . I t t h€r ef ore r esults that 
the prisoner must be rem~nded to 
the custody of the respona.en t ." 

However, since ~ection 662 , '.1 itle 18 , u. s . c. A., 
may be considered ambiguous , we suggest t hat t he wor ds, 
"by h i m" , a s suggested by Judp-e Mason of the Circuit 
Court of the city of St . Louis, be inserted i n the 
seventh line of t he body of t he warrant , between the 
words, "in said ~tate certified, " and t he wor ds,"to 
be authentic . " We sugges t this fo r t he r eason t hat 
under t he hol ding of Judge lua son , it would be neces
sary for you to surrender t he orig inal papers on a 
subpoena , whenever a habeas corpus proceeding is 
brough t in that court . The warrant' s validity is not 
questioned but it would onl y be necessar y to insert 
t he wor ds , "by h im" with a pen , and if any othe r war 
rants are printed , the wor ds shoul d be inserted in 
the new warrants • 

C-J~CLtJSIO~ 

lt is the op1nior of t r ia department , that your 
rendition warrant , as printed , is valid, but could be 
sub j ect t o atta ck , whi ch attack wou l d b~ unsuccessful. 

AP""ROVED: Re spectfu lly submitted , 

~ ·• J . l:URK I 
As s i stant Attorney General 

ROY McKl'lTRlCK 
Attorney Gener a l of •., issouri 

\,J .b : R~. 


