
· p~QBATE JUDGE: Governor should issue commission -t o p~rson 
elected to fill unexpired term. 

November 18 , 1942 
CL 
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FI LED 

Honorable Forrest C. Vonnell 
Governor of Uissouri 
Jefferson City , Missouri 

Veur Governor Donnell: 

Thi s will ~cknowledge recei9t of your l otter of 
thi~ date , which reads as follows: 

"Under date Qf October 10 , 1942 , Mrs • 
.~:..lice Hyde , h .. eytcsville , Missouri , was 
appointed py mys el f as Judge of t he 
Probate Court i n Chariton County , Mis
souri , for c. term endinc whon her suc 
cessor is duly electeu and qualifi ed ; 
vice , A. G. Drace , dece&sed. 

" 'rhere vias reoeivea. by me a document 
which reads as follow.s : 

' Cllli r i.!!'I<.: .ta.T.B 0~' Ed.£0TION 

' ST.t~'lr:li: 0~, ~as~OURI, ) 
) ss . 

County of Chariton , ) 

'Tlil.3 I S TO C.l.!. x'riFY, Tho.t a t an 
General Election, held i n the County 
aforesaid , on the 3ru aay of November 
1942 Mr s -· · 0 . Vrace havinu received 
a h~0her number of votes for the of
f i ce hereinaft er named than were cast 
for ~Y other persons for said office 
at said election, wa s 

if 
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Honorable Jl'or .1. es t G. Donnel l - 2- November 18 , 1942 

' ~ULY ELLGTJu TO THE OF~ICE 
of mJOOE OF Ttlli P.WBAT.E COURT 
( Unexpi red terJ.a en<lin...; ueoomber 
.Jl , 1942 ) 
within and fo.L· t ne County und stat e 
aforest..i a . 

' I n Testimony \fuereof, I, T. H. 
Hubbard 

' Clerk or t he County Jourt of 
saia County Qnu dtat e , have hereunto 
subscribea my na..1e d!ld af .• .' ixed the 
seal of sai a Court . 

' Done in off ice ut Keytesville , this 
9th day of November , . • D. 1942 

( Jeal) •r. H. Hub bar~ Clerk 
Varv i n G. , i lson J . C. ' 

"Your opinion, a s soon a s possibl e , is 
respectfully requested on the f ollowing 
question: 

$houla the Gov ernor commis
sion urs • • • ~ . ~race a s 
Junge of t ne Probate Court 
i n Ghar iton Gounty, u issouri, 
for an unexpired term enuing 
ueoember .;l , 1 94G?" 

Section 24.38 , R. s . Missouri , 19;.)9 , reads as 
fol lows : 

"At the general e l e ction i n the lrear 
1878 , una every f our years thereaft er, 
except a s hereinafter provided , a Judge 
of probat e shall be elected by the 
qualif i ea voters in every county . Said 
judge shall be commis s ioned by the gov
ernor and shull take the oath prescr ibed 
by the Constitution for all off icers .... nd 
sh~ll enter upon t he aischur~e of his 
duties on the first aay of January en-
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Honorable Forrest ~ . Donnell -~- November 18 , 1942 

suilu h l a ~Locti~n ~Lu ~ontinue in 
o.i lice fo .L.' fouJ.· yebrs ..... ad unt i l his 
~t.~COdSOJ.' s .. 1~l oe uul y elwc t.eu Wld 
'1 uu.lir' i e u : 1" J.'OV iu e o. , tnu t i n a ll 
cu.ses \llJ.e.i·~ t.Jl •~ Clc;u.tll OJ. the j u..i£::,e
eleot ~.dul l take p l &ce c:..fter his 
E:ilection anu before ""'~ .ualif ies , 
the sw.ue shbl l const i t ute u v .... cancy 
i u ;;:iUC.u. off ic e f ro:1 •• n l1:1t te:r t .ila 
date ~uich s~i a judge - elect is r e 
quired to ~uulit'y . " 

The forecoir~ sect ion provideu th~t G person e lected 
f or a f ull term anall be commissionau by tne ~overnor. 

yec t ion 24J9, •• ~ . ~issouri, 19~9 , proviaes for the 
e l ection of c.1. probut e juu6a to f ill out t n e unoxpi.r·cd term 
caus ea. uy ..... vacanc y ia thtit off ice , b.n <l J.'Oads as fo llows : 

" When a vacuncy shal l occur in the 
of fice 01 juuge of pr obat e , i t s hall 
be t he a uty of t he clerk of the c ir
cuit court to c tu.·tify t he t act to the 
_,ovo.rnor , ,, ho slu.J. l !'ill s uch vacuncy 
by u.p~oi~tinu so~e elib i bl e person to 
s .... i u otf i uE> , • ho , \fhen <iU-.lif i e d , shull 
cont inue i .u. o.r"f i ce until the next .,;en
er...~.l el~ction , \,nen ..... o...)uc c esso.c snall 
be e l ect ed l' or the Wlexpired. term. " 

It will be o bserv eu that i n ~cction 24j 9 t here is 
nothinu ~ai o. about the ~~vc1no. i s~uin0 a cowwission to the 
person eleot e-.~. c:..S p.1.·ooat e j uu.oe t o r ill out an unexpi;red 
term. Ho-wever, Jection 2..:> ol' ..r·ti cle V 01' t he Cons t itution 
ol' t.:issouri p.r·oviues .... s 1· ollm1s : 

" The Gov ernor shall conuui s s ion all 
ol'l' i c e r s not othen :isc provided f or 
by l aw. hl.l co~uiL.issions s hall run in 
t he name anu by t h e a uthori ty of the 

• 
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Stat e of _.J.s sour i, · be signed by the 
Gover nor , seal ea wit h the Great ~eal 
of the St&t e of ~.iissouri , und attested 
i.>y t n e uecretary o1' State . ' ' 

I n vie~1 or the fnot tll.ut tho Jons ti tut ion provi des 
t nat t he governor shall co~~ssion ~11 officers not other
wise p1·ovided for by l a,,r , u:J.d i n view o.r t he fac1i t hat 
sai d Sect ion 2468 , rel ating to t he el ection of a probate 
judge in a count y , provi des thu.t such j udge shall be com
missi oned by the Lovernor , it seems to us ~hat tne l aw 
cont emplat es that anyone electe.l to t.uo ol·fi ce ol probate 
Judge should receive u co~ssion fro~ t he 5overnor . 

I t Llit9lt be &Ubgest ed thut s i nce Sevtion 11463, 
R. s . Mi ssouri, 1 9J9 , does not re~uire thdt tne vote f or 
probate j udge i n a county be certifi ed to t he secretarr 
of state , Wld tbh.t Section 11466 ol' the stututes does 
not require the secretary of stat e t o certi fy to the 
governor 'tile name of t he cuna.i data \tilo r ece,ived t ne high
est number of votes f or t ne offi ce of probato juage l n a 
county, t ha t the l aw does not conte.mpl ate tha t the gqv
ernor should i3sue a co~ission t o s uch canaidat e so 
elected . Houever , oections 114Q6 and 11466 are g enell'al 
statutes rel ating to the dut ies of the county cl erk and 
secret ary of stute ~ith r esvect to c ~rtifyir~ the results 
of el ections , whil e Sect i on 24~& is.a spec i al statute re
lating t o the offic e or probato judge alone . 

It is u General r·ul e of stu.tutory const ructi on thttt 
wher e general s t atutes anu a special s t atute rel a t e to 
the sallle sub j ect :aatter , tile speciu.l st,atut e vdll prevail 
tts f ar as t he particular .JUb j ect Tolatter comes \tlthin i t s 
provisi ons . {State ex r el . v • Smith , ~J4 Uo . 653 , 67 
s . ..,. ( 2d ) 50 • ) 

Foll~;ing thi s rule of construction , wo t hink the 
statute relating to t he or i.' ice of probate judge would pr e
vail over the s t atutes relatin~ t o numerous offi cers in so 
far as the off i ce of' probate j ud3e is concerned . I n addi
tion to t his deduction , v1e hc.:.ve t he constitutional provi
sion above ~uo ted w~ich re~uires the governor to co~ssion 
all officers not othenvise pr ovided for . 
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ffUrthermore , sec tion 1 988 , R . J . Missouri, 1969 , 
provides in part us follows: 

" " * * anu every judge ol' ttny court 
or l'eCOl'U shall be ooullil.issioneO. by 
tlle ~overnor, anu , whether olecteC1 or 
~ppointed , shall hold his of~ice un
til his 8Uccessor is el~oted w1d quali
fied . " 

The latter section u ay likev.ise be con s i dered &s a 
special statute relati!ld to juuges of courts ot recor d, 
and since a probate court is a court of recoru, s~id stat
ute would control a.S to tn&t or'.fice e.s a 0 ainst the general 
statutes c. oove referreu to . 

CONCLUSI ON 

It is , therefo.1.·e , the opinion of t nis of fie e that 
the 60V ern or should. issue u conun1ssion to M .. :s . _ ... . C. .u~·ace 
us Judge of th~ Pl.'olH:.c.te Court of Chariton 0ouuty , Li~souri, 
fo1· the unexpireu te.L'lll enuing ueoeUJ.ber ul , 1942. 

.APPROV.bD : 

ROY McKITTRI0K 
Attorney General 

Hespectl'ully submitted 

fuiliRY .u . KAY 
ASsi stant Attor ney Genera1 -



PROBATE JUOOE: Supplement to opinion of Novembs : 18, 1942. 

NoveMber 19 , 1942 

Honor abl e .!'orreHt v . Jonnell 
Governor 01· .Iissouri 
Jof~ erson city , issouri 

Dear Cove .... nor .Jonnel.L : 

.)inu~ writirlb the opi nion to you OLJ. november 18 , 
1 942 , uit.Ll rel'eroncu to the conmissioni nu ol' ~irs . -~· C. 
Drace us PJ.:ooate Juuco ol' vhetr l ton 0ounty 1'or the unex
pired term. eno.~.int:. Jeceuber Jl , 1942 , it has been c a l l ed 
to om~ attention tn(,..\t tllere \tt...S a .1. Ul·tuer quest ion in 
your min<l \~llic.11 v.u.s not <.:ovtn·e"" by the opinion. That 
question was ~.:.J to whether deution 11503 , ... ~ • ...; . Mi s sour i , 
1969 , applied to the 0hariton Jou.nt y situation, or wb.eth
er section 24.;9 applied. .le , t.nere.i.'ore , Ol'l'or t he fol l ow
ing as a supplement to the opinion reuuered on the 16th . 

section 11509, H . s . J.!issouri , 19..;9, rc~ds as 
t ollows : 

"l'/honevcr ....t.ny vacancy, caused in any 
1U.J.nnor O.L' oy ;;.t.D.Y mo....ns whatsoever, 
ohall ocou.t: O.l.' E:lXint iu ...ny stut e or 
county o.~.~ice ~ri0inally fillea by 
election bf the people, ot.!:w_~ than 
t ... w ol'fict.} of l ieuten:....nt - l.;)ovornor, 
st ..... tu senuto ... , , r cpreaentJ.ti ve, sher
i ff O.L' coroner, such v&cancy sha.l l be 
filled by appointuent by tile Governor; 
~...na. tne peroon so .J.:fipointed a1ull , 
aft<..r ~ving July qua.lil.'ied ..... n;J. en
tereu upon tho ..iiDcill...rt.;;>o of his du
ties under 3UOh ~ppointm~nt , continue 
in auch otfice until the f irst ~onday 
ir .. J ~nuary noxt follmJi D.t; the 1'1rst 
ensuin6 gencr~l election--at ~hich 
s a i d gener a l election a person shall 
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be el~cted to fill the unexpire d 
po.rt.ion of suc.tl terH , or for thd 
ensuino 1'~0ulc...L ... ter ...u , u.., the Ct...se 
'UW..y o~.:~ , anu. s..li.<;>.ll .diJ.t.dr upou the 
uisu.t1c..r 5 e OI' t.ae uutit;B of .JUCh ot
.~,'ice t.ue l'L.·st :~onc...ay in ~:r.:....nuary 
u~xt ..~.· ollo~~ su.i a ~lectlon : l'ro
via.ed , .aoweveJ.~ , tlJ.at when t.ne term 
to be filled b~giud or sna.ll 01;}~1n 
on o.n.y 0.(::.:f 0 tilel' t..u.a.n t.b.e rh~ ..3t 
J ~..Jnu.uy iL. J ...n.UL.ry , t~~:: uppointee 
O.L' t.tll..: ._,.::>Vt;I•no .. • d£U-.ll J~ dntl tldd 
to holu Luch o;fioe unti~ ~uoh 
Ot.lO.L~ ..!u.tu . " 

By its terms t r.e foreLoinu section i~ a general 
statute det•liu._, \i.i.tll vucunci~J lu stu.te whi. county o-~, f i cas 
generally , \ .i th certain spooifieu exceptions • 

...;;eotion 24~9 , .. . .J • • i&souri , 1~.;9 , \,hich was s et 
f orth i n the o_vinion of t.ue 18th , i~ by it~ terms a spe
c i a l s t ... tute u6d.lin~ speciJ.'il;ally ..... nu sol el y ~tith a vacancy 
i n the ofl'ico ot judge 0.1. t.J.e p.1.•obute court . 

Una.or t;he well .....no\m 1·ule 01..' st.ututo1.·y construction 
pointea. out i1 .. th0 o~inio.CJ. ol tnc 18th , \iherb c... Gener a l 
statute , .... .ua. .... .3 ,ecial ~t.ttute .. :elate to t.h.J sruno oub j ect 
matter , th3 ~pcci~l st~tuto Jrev~ils o~~r the 6eneral stat
ute in so l'.. . ..t.' ..1 ... the .Ptu ti~Ul....J.' subject ru...ttto.r• co.ao:J w1 t hin 
its provi sions . 'l'herofore , we wus·c; 0o.~.10lude t.u. ..... t Section 
2439 pr evails 0{0~ Jeution llo09 iu ~o f&.r es a vacancy in 
the ot'tic e OJ.' _ .... :oou..~:.d juu~e .i.~ cvnce ... :ncd . 

001-illW~I ON ----
~or the aoove reasons , i~ aJ~ition to the r easons 

assi e ned i r t hL OJ.'i ..;inal o)lnio.a 01..' tuE.; ldth , it io the 
opi nion Of t hi 3 Of !'ice t11at t. e 0 0'J0r.ao_· ~houlu iSSl.o.6 a 
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oocmission to Mrs . A. c. urace as Judge of t he Probate 
Court of Chariton County, Missouri , for the unexpired 
term endinb 0ecember Jl , 1942 . 

iespectfully submitted 

HJ .. H.HY II . K: ... Y 
... s sistant 1ttorney General 

.AP PR OV l:.JJ : 

V .ANE C • TH\ULO 
{Acting) Attor ney General 

HHK:HR 
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