
Al'TORHEY - GB'ifERA.u : 'l'hc A.ttorney- General ls to f ··rnisn le~al 
ac~ .:.stance ~.,o the prosecuti...J.~ at. "'o:::-~l.e~-.:.~t~ 
c.i.rcu:t at~or:.e . ..) 'n urel ,· .. ~.ar: exa .l~ ... t- 1 ons 
in cr'min1l cases v1hen so u-..•avr~a ana u.r scted 
b'J7 L1e Governor . 

May 11 , 1942 

Honoro.hl e For 1•o..., t J . .0onnell 
Gover wr of 1.'1ssu u r1 
Jeffers on City • lssouri , 
Dear Governor Jonnell: 

\ 
\.J 

FILE . 

/I 
Your lottt~r of L• ay 9 , 1942 direc ted to tho t t tor :lcy

Gcnero.l , roqucatinf an oplr .~on , has beon referre d to ue . 
This request ls as follows : 

"Attached hereto is c O')j- of lc.ttcr of 
• O.J 8 , 19.t!2 f r om Honorable Mict.acl · • 
v' ern , Pr osocu ti:lC /ttor ncJ of Jc.c~son 
<:;CJt .. nty , 1-.issouri to mysel f . You will 
obsorve that in na10. le t ter , I.r . 0 ' ficrn 
r()q'Uo: ts your !>resencc Pt t ll.L J>r eliminary 
hc o.r 11g of de fendant Georro • ·.eloh, .Jr., 
be fort. Just .ic c Dougherty . ... 'ol louLYlg said 
r quest Ir . ~ n ern m~cs uf Lt. tho fo l 
lo,ing inquiry: 

''•\.oul d you bo kind cnot; gh to dir tc t 
Gonoro.l l c1 .i t.trlc k to comt.. to l~a.n
r.au vltJ und ... sc:.:t !..1 the rcp
arution ur1u t r ial o:f t h .:= p.1•t..l.:n
inary J. earing . r 

"~o otion 12898 oi the u.cvised tatut cs of 
Llosourl of 1930 root..D a J f o l lo\ls : 

" r·; hc"l u.i.rc.o ~o~od by tt .. o govc:;.:•nor , t~.~.o 
at., t.or ncy- ~e 1ort.l , or one of __ : s aD-
3izt ~ts , sr~ll o.:u any p r oso cut:n 
or clrcuit attor ney in the uisch<rv'-
o:f their r cs.,)c. ctive dutlos i n t he 
t ria l c ourts and in exami nations be
fo ro (.r and juries , a.1d when Go -.iil'Cctod 
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by the trial court , Lle may sign in
di ctr<Avnts 1n lieu of t he r rosocuting 
attor ney.' (I y emphasis . ) 

"I request of you :;our official opinion 
on t he following ques t ion: 

"If the t..ovcrnor shall issue to t he 
attorney- general a d irection thnt the 
attorney- ecncrnl, or one of his a s sis
tants , shall a14 t he p r osecuting at
torney of Jackson County in the dis
charge of h s re spective duties 1n 
the pr eli minary hearing before Justice 
Jougherty of a person char~ed ith 
murder , is the .. -e by such di1· ction 
created a uut y on tho ~art of the 
attorney- general to, or to cause one 
of .1.1is assietsnts to , aid said ~rose
outing attor~ey 1n the discharge of 
his respecti ve duties in the court of 
tho said Justice Douzherty i n t he 
prel inar'y hearinL of said per son?" 

\·,e will first cite Section 1 2898 R. s . Ho., 1939 , which 
reads as follows: 

~~~·.'t.en dlrectod by t he ,;ovcrnor, t he 
attornot- gcncral, or one of his assis
tants , shall aid any pro~ccuting or 
circuit attor ney in the d i schar ge of 
their rc.spective duties in t ho trio.l 
courts and in ex&,•natlons before ~and 
juries , and wh on so dir~cted b~ the 
trial court, he nay SiGn indictments 
in lieu of the prosecutinG attorney . " 

As has been seen, t ne above statute specifically sets out 
"trio.l court" . In the ca:.e of Lx rarto Pedard 1J6 t:o . 616, t ho 
court l.eld tnat a proliainary examination i s a crir11t:J.al ..,Jroccoding. 
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However , in the ca~e o.f ~tate v . ~ncoll 62 C. ,.; . ( 2d) 443 , the 
court hel d thata Justice of t he Peace sittlnt:; in a pr e li!.rl.n
ary hearing does not "act in t:·o capacity of a court . •~ Thel~e
f ore , it would probably be construed, and we so think, that 
a preliminary examination io not a proceeding in a "trial 
court." This conclusion is r eached by the two decisions cited 
above; alDo by the fact that in a ~roli~nary oxrudination be
fore a Justice of t he Peace , a defendant ls not placed in 
j eopardy . However , t he statute cited above , s~ecific~lly 
set s out as one of the duties of the attorney- ceneral , the fur
nishing of assistance and ai d t o pr osecuting a ttorney$ and 
circui t attorney s in examination bofora a ur nnd jury. An ex
amination before a grand jury r oo.ches the same r esult as a pre 
l iminary examlnation before a Justice of the '"'eace . It is a 
henrinc t o declde whether or not a ~erson a ccused of or~e 
shoul d :1e h eld ~or tri al i n a t r ial court . If an accused is 
bound over in a pr eliminary hearing, an information 1~ t hen 
s i &ned and filed in the c1rcul t court or trial court . If a 
true bill is found by a grand jury, the lndict~ent is t hen oigned 
by t hp f oreman ana is fi led in t he circuit court or trial court . 
Consequently the S8IJ10 result is rcac~..ed 1n eit.t .. C;r case and TIC 

fee l that t his statute shoula be construed so that it ~ill 
appl y to preliminary examination as ~ell as "cx~~inations before 
0 rand juries. 1 ;c a l so feel thut t he common la.t po .ers of tho 
attornoy~genoral woul d ~ive him the authority to furnish legal 
assistance in a prel~~nary cxarr.:nation if di rected td do so 
by t ne c;..Overnor . 

In support of this vie~, we ~ill cite the follo~ng. 6 C. J . 
809 par . 13 : 

" 'rhc office of attorney- general has 
existed from an early period, both in 
England and in thls cou1try , and is vested 
by t he c~rnnon law ~ith a ~rcat variet~ of 
duties 1n tho a~~inistration of the ~ovorn
ment . The duties are so nuuerous nnd 
varied that it has not been t' ~ pol i cy of 
the lecislo.tures of t l ... e states of thi s 
country t o attempt apeclf1cally to enum
erate them; und \Yhere the question ha:: come 
up for consider ation , it is generally hol d 
tha t t ho office is clothed. ln addition to 
t he duties ~x_ ressl; defined by statut o , 
'~ th all t he power pertaining ~hereto under 
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the c o.:L.lOn law. A £r ant by statute of the 
s~e or other potero does not opor~te to 
deprive hir.l of those belonging to the or
fico unaer the c..,Jaon law, unless the stc.t
u tc • e 1 t .1er expr eo sly or by re asonnble in
tenUment , forbids the exercise of powers 
not thus expr essl y conferr ed . As t he chief 
l a\. officer of t he state , t ,..e attorney
genorn.l may, L'l the absence of sane oxpr(;aS 
lcuielati ve rcstr~ctlon to the contrLry, 
exercise all suc!'l .> OHer a . .td author! t y as 
public interest s -tay f rom t i..te to time re
quire . I ny duties whlch . •e ... ay . c.rfor m _)er
sonclly may of course be per.formed by hin 
rol;Ultu•ly cuthorizod assistants . ·n ~~ " 

Again, at 7 c. J . 1213, we find t he following: 

"An attorney gem ral is the ch iof laVI of
ficer ol' a stctc; e;overnmcnt or of t he federal 
government, aa t he ca~o :~y be . Hi s office 
as woll as hi s designation or title is ono 
7h1ch in derived from t he common la of 

England whore from an oorly dato t ho attornqy 
general has been the c~ief legal repr esenta
tive of' the sovereign hose dt:<ty i t is to 
r oprcsent the crown in civil and criminal 
me.ttero in the courts . ·,. , * ·:~" 

Again, at page 1222 in the same volume , wo find the fol
l owing: 

"Tho powcra a.nd dutiva of attorneys fen
ern! are ~r~lll execUtive and adm nistra
t'I'VC and conolst n t !.l.Oso oxf?ro&sly or 
!iij?!'±e<II"z conferrea & constitutlonaror 
st~tutor1 , rovislons to8 ether with, in the 
absonco of express oxclusion tlOrCof;-t~ 
powers attached t o ~ office at CO!:".oLlon fa,., . 
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Als o , at pngo 1226 in tho same volume , t he authority 
of the attorney-general is stated thus: 

"~ attorney general, as !a2 chief le~al 
roirosentative ~ ~ state , ~~y insti ute 
a l legal proceedings necess:n! !£ protect 
the i nterests of the state, a ~Y defond 
all ac tions affecting ~ pubii~ ~terest . 

"As the chief law officer of t he state, the 
attorney general may , in the absence of some 
express l egislative restriction to the con
trary, exercise all such power and authority 
as public interests may from tLne t o t ime re
quire . He may institute , conduct , and main
tain all such suits and proceedings as he 
deems necessary for the enforcement of the 
l aws , the preservation of order, and the pro
t ection of public rights . He is also General~y 
charged by law with the duty of repr esenting 
the people of the state in all cases in 
ttl ich tho State is a party or is interested, 
or in which tho wr ong or injury complained 
of aff ects the public generally. He may 
maintain an action in such case, even though 
ne is not required to do so unless other of
ficers v:hose duty 1 t is to sue have not done 
s o • :=· :!· ..:~ .;;. ·J!- {1- * n 

I n the caso of Barrett v . Boeckler Lumber Co ., 302 uo . l.c . 
205 , 206 , the court sai d: 

" ·~ i!- -11- * It is generally held in this country 
that the office of Attorney- General is 
clothed , in addition to the duties expressl y 
defined by statute , with all the poners per
taining thereto under the common law. ' A 
grant by statuto of the swao or other powers 
does not operate to deprive ~ of those be
long ind to the office under the common law, 
un~ess the statute , e ither expressl y or by 
reasonable intenfunent , forbids the exercise 
of powers not thus expressly conferred.' 
(6 c . J . 810) . This view has been tacitly 
accepted, and acted upon, tn "this State 
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for ."ilB.JJ.y years . (St . Louis v . r. cAllister, 
281 Mo . 26 ; State v . Saline Count y Court , 
51 _o . 350; State v . Hays , 23 Mo . 287; 
State ex rel . v . Vandalia, 119 Mo . App . 
506) . The Attor ney- General of this State 
is therefore invested with all the powers 
and dut ies pertaining to his office at com
mon law, except such of them as have been 
expressly conferred upon the circuit and 
prosecu ting attorneys; t he l atter offices 
have , s o to speak , been carved out of that 
of Attorney- General . (State v . 1llirlick, 
65 1.1 . va. 700 . ) The duties of the Attorney
General at common law were so vari ed and 
numerous that t hey have per haps never been 
specifically enumerated. There can be no 
question, however , uut that the Atta noy
General had t he power , and it was his duty; 
(1 ) By information t o bring certain clas sos 
of persons accused of crimes and misdemeanors 
t o t rial; and {2) by writ of 6uo warranto to 
vacate the charter to annul t e existence 
of a corporation for violation of its charta~ . 
(People v . Miner, 2 Lans . (N .Y. ) 396 . ) {!- * *" 

As a final citation on this matter, e wil l cite the case 
of Darling Apar~nent Company v . Springer, 137 A. L. R. 803 , 
which was a Delaware case decided i n Oc tober 1941 . In that 
case the court t ook up the matter of tho co~~on la~ powers of 
t he attorneys general and stated as follo~s s 

"In Engl and t he off ice i s of ancient ori .:;1n. 
It was vested by the coamon l aw with a great 
varlet~ of duties . Tho .lttornoy Genera l was 
the lav' officer o£ the Crovm, and 1 ts only 
l egal r epresentative in tho cou:t s . 2 !horn
ton, Attorneys a t Law , 1131; 5 Am. Jur . 234; 
11 Ill . Lnv: _·:ov . 394; c.x v . Austin, 9 Price 
1 42 ; Attorney General v . :ar ovrn , 1 Sv:anst 294; 
Rex v . \' i lkes, 4- "2urrows 2570 . · e derive our 
sy ste.i of jurisprudence fro.:n .;n,sl and , tmd 
we adopted t he o£fice of Attorney Gener a l a s 
it existed i n .~Jland a s a p~rt of tho govern
mental machinery necessary for t h o protection 
of publ ic rights and t he enforcement of public 
duties by proper proceedings in courts of justice. 
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Tho po?.Ors and dutlen of the office of ~ttorney 
General nrc so numerous and varied that ncitiher 
t!e fr~e~s of our sevornl co~tltut1ons nor 
t !1e lep-islo.tures h.a.vc ever undertaken ex..l}.aus
tivoly to enumerate them, and ~here not def ined 
by statute thos3 poPcrs end duties ~ust be 
so..1.3ht for in the co :non lun. Jtn.to v . Valent , 
3 . • w • • -Iarr . 399 , 138 A 640 . The authorities 
suostantially ~sree that , i n addition tothose 
confer~Jd on it by statuto, tho office is 
clothed -.,ith o.ll of tho po't'fars and duties por
tainin.- thereto at co _ on law; and , as tho 
chief luv· officer of the :::tate , the Attorney 
General , in the absence of express lo~ialative 
restriction t o t he ccntro.ry , ma~ exorcise al l 
such pouor and authorit~ as the public in
ter .J>sts 1JD.y from ti J.O t ot i me require . In 
short , t ne Atworney General ' s powers are as 
broad a s the oo~'""on lart unless restricted or 
mo.iifiea. by str tute . 7 CJS , .ttorno;y General , 
Sec . 8 , p . 1226; 5 Am. Jur . 235; 2 Thornton, 
Attorne;ys at Luw, 1149; r, ithee v . Lane & 
Libby .. 1shor1ea co . 120 L O . 121, 113 \ . 22 ; 
to.)tate v • .r'lnch, 128 .t:an. 665, 280 P . 910 , 
66 ALR 1369; hunt v . llhicago , etc ., fly . Co . 
121 I ll . 638 , 1~ LL 176; to.)tato ox rol . ~ ord 
v . Younc , 04 ont . 401 , l7U 1 . 947; reople 
v . .._iner , 2 .U" .ns • , ~y , 396 , 399 . " 

e do not feel that t he intention of the leglsl o.ture at 
the tLna of t.he onactuent of .:.ectlon 128~8 , Lt . s . !.10 . , 1939 , 
oi t od above , was to exclude preli.ullna.ry examinations i n vi ew 
of t .. o fact that in tho procedure ooforo a ~rand jury the 
res~lts are ulti~ately the same . Also , in view of the 
decisions with r eference t o the co .~on law powers of the 
attorne'3 - Gener al, cito<i above , we oel1ove that it is within 
the po~ar of the attorney- general to furni3h l ~gal assistance 
t o t.tte various pl~osocating attorneys and circuit attor neys 
in tno c nduct of preliillina~ examinations throughout the 
State \he .• ~irected to ao so by tho govo1~or . 

As to t he po~ . ..:Jr of the governor to dir ect tho a ttorney
general t o furnish sue ... legal assistance , i1e will cite ... ection 
4 of Article 5 wf t he Constitution· of ... L .sourl, which is as 
followa: 
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\ 

"The supreme executive po\'7er shall be 
vastod in a chief r.ts.gistra.te, who shall 
be stjled ' The ~overnor of the State 
of ; issouri . ' 11 

lso, the Governo::? rocolves the po\ or to do this by 
Sect ion 128\18 , .. l . S . 1.0 . 1 939 , cited above • 

COl.C.LlJSIOli 

It is, therefore, the opinion of this ':)apartment, that 
if t he Governor of the State of .issouri , airocts tho at
torney- general or one o~ his as 2istants to aid the prose
cutin3 attorney of any county , in the di~cha::?~o of hie 
respocti vo du.tien i n a preli• .inary hearint..; beforo a Justice 
of tho Poaco, it is the duty of the attorney- general to 
furnish such assistance . 

RCY :t..cKI TT .UCK 
• ttornoy- Gener•a.l 

J SP :A .. J 


