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COUNTY COURT: In order for judge of countycourt of Newton 
Oounty to be entitled to five dollars per 
day while the court is in session, he must 
actually be eresent on those dazs. 

J 
I 

\ 
December 15. 1939 

Hon. Herbert H. Douglas 
Prosecuting Attorney 
Newton County 
Neosho. Missouri 

Dear Sirs 

We are in receipt of your request, under date of . 
December 12, 1939, for an opinion. which reads as followst 

' "I write you for an opinion in regard 
to the following matters 

•can a member of the County Court 
collect his pay when a majority ot the 
Court is in session but the member in 
queati9n is not present on this particu
lar day. " 

Section 2092 R. s . Missouri, 1929 , r epealed and 
reenacted in Laws of Missouri, 1939 , pa~e 332, reads i n 
part as followst 

"In all counties of t his state now or here
after having leas than seventy-five thousand 
inhabitants. the judges of t he county court 
shall reoet.e for their aerY ices the 8UDl of 
fiTe dollars per daJ for each da7 neeeasarily 
engaged in holding court. * * " 

Si nce t he 1930 cenaua ahowa Newton Cou.nty baa a population 
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or 26,959• the aboie provision aet out w~uld 6 over n ~he 
co.mpenaat1on of the judges of t he county court 1n your 
e~nty. 

! 
We are not una~re of the general rule t hat the 

right to i he compensation attached to afblic office 
ia an i nc dent to the title to the o.ffi .. , and not to 
the exer-9 ae of the function. ot the off ce. Currie 
v. Frankl1n CountyA 315 Mo. 405, 285 s. w. 1007; State 
v. Gordon 245 Mo. 12, 149 s. w. 638J King v. Riverland 
Levee Diet. 218 Uo. App. 490, 279 s. w. 195. To apply 
that rule in the present ea&e, howeYer , would fl7 into 
the .face of the clear expreaaion of Leg islative intent 
expressed in Section 2092, supra. B7 its express pro
vision. you will note, the eounty Judges are to receive 
five dollars per day for each da7 neceaaarill enga~d 
in holding court. A.eondit1on precedent tohe r ~ 
to receive papaent is set forth by the words of the 
aet, namely, the condition that the county judge be 
•neceaaar1ly engaged 1n hol d ing court.• Ther~ ia no 
ambiguity. In the ease of Fiehtne~ v. Mphr, 16 s. ~ . 
( 2d ) 7~9, l.e. 741, the court aaids 

· ·~ * we are bound to ascertain and give 
e f'fect to the intentiQn of the Legislature 
as expresaed 1n the etatute, and, where 
the language uaed is pl.ain, it muat be g iven 
etteet b7 the courts. Lincoln University v. 
Kac~nn. 2Q5 Mo. loc. cit . 125, 243 s. h • 
320; DeHart v. School District. 21• o. App. 
loc. e!~. 657, 26~ s. w. 2•2• * * * • 

CONCLUSI ON 

In view o.f the abo~e. it ia the opinion of thia 
Department ·that a judge ot the eounty court of liewton 
Coantr, 1a not entitled to compenaation under Section 
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2092, supra, unless he i a actually present on t he day 
in quest ion. 

Respectfully submitted, 

w. J . BUR!CE 
Assistant Attorney General 

\ 

APPROVE Ds 

TYR!O .. VI ._ BURTON 
(Acting ) Attorney General 
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