
MORTGAG'ES: Method of releasing chattel mortgage. 

) 0 
January 24 , 1936 . y - f:. '----~-! 

tJ 
Hor. . Gerald J . uonworth, 
Re cor der of Deeds, 
3t. Louis County , 
Clayton, Lissouri . 

Dear -=>ir: 

This department is in r e ceipt of your letter of 
January 18 inquiring as to the ) ro, e r cancellation when 
cha ttel mortgages are released . Your l e t t er is as follows: 

"It has ~1 aye been my cont entivn 
t hat the notes described in a fil ed 
chattel mortgage should be pr esented 
for cancellation nhen the oor tgage 
is r el eased . I Lave r e cently been 
r equested t o make r el uases upon 
pr esentat ion of a statement by the 
mortsagee , sworn to bef or e a .ot ar y 
r ublic or Justice of t he teaco and with­
out the ~re~entation of tho note . rhis 
foro of r elease is i n com~liance ith 
t he 3rd ar t icl e of uecti on 3099 of 
the 1935 ..Jession •• ct.J . 

'This s ecti on does not ~ention the 
note a and e.s it l.as al .ays be elL cust o:c.ary 
t o pr esent uOJJ.C , l have hosituted to 
gr ant t he r equest • . \ny .subsequent 
JUrcnuser of a ... ot e ..>e cured b: a filed 
chatt el uortr uge oul d hc.ve no >rotec­
tion , it ..>ee~s , fro~ a fraudul ent 
relou~e if t!is sort of r elease would 
be ler&l . 

"!..indl y advise at your earl iest conven­
i ence if the a ccept ance of a r e l ease 
of t his nature ~ould cause any l i ability 
on t he ~art of t he ~e corder of J eeds . " 
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In 1935 t he Legislature r epealed ~ection 3099, H . ~ . Lo . 
1929 and enacted in lieu t hereof a new section of the same number, 
said section being as follows: (Laws of Mo . 1935, p . 209 ) 

"3uch recorder shall enter in a book, 
to be provided by h~ for such purpose , 
the name s of all the parties to such 
i nstrument, arranging the nanes of s uch 
mortgaeors or grantors alphabetically, 
and st£~1 note thereon the time of 
fili ng s uch instrument or copy, for which 
said recorder shall r e ceive a fee or 
twenty cents. vaid fee shal l also include 
and cover all cos ts for discharging said 
mortgage or deed of trust according to 
the methods hereinafter provided . $uch 
mortgabe or deed of trust, when satisfied, 
shall be discharged by any of the follow­
ing met hods: 

"1 . By the mortgagee, cest ui que trust , 
his agent or assi gns, on the margin of 
such i ndex , which shall be attested by 
the r ecorder . 

"2 . Upon the pr esentation by the mort­
gagor or grant or of the original nortgage 
or deed of trust, and upon such mort gagor 
or grant or maki ng affidaTi t before such 
r ecorder that t he instrume nt presented 
by him is the original ot the copy on 
file, and t hat s uch mortgage or deed of 
trust has been fully paid and satisfied. 

"3 . upon pr esentation or r eceipt or an 
order in writing , signed by the mortgagee 
or cest ui que trust thereof , attes t ed by 
a justice of the peace , or any notary 
public, stating that such instrument bas 
been paid and satisfied·. 

"~en any of these provisions have been 
complied wi th , i t shall be t he duty or 
the r ecorder t o enter in a column f or 
that purpose the word ' satia~ied ' , giving 
date . ~en a chattel mortgage shall be 
satisfied as above provided , the recor der 
may deliver said mortgage to the hol der 
ot t he not e secured thereby , or if the 
holder of said not e r efuse to r eceive 
the same the r ecorder may destroy said 
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mortgage : Provided, t hat t he 
recorder may del iver t o the parties 
entitled t hereto , or destroy all 
such mortgages now remaining on 
file in his offi ce and "hich have 
been enter ed satisfied on the 
cha ttel nortgagc register . " 

Thus it ~ill be noted that a chattel mortgage may be 
satisfied (1) by t he mortgagee satisfying same on t he mar gin of 
the index; (2 ) bJ the mortgagor pr esenting the chattel mortgage 
and ~king affidavit that t he chattel ~ortgage presented by him 
is t he oririnal of t he copy on file; (3 ) upon pr esent a t ion of a 
sworn state~ent by the ~ortgagee t hat t he ~ortgage nas been paid. 

In t he case of noger s v . Davis, 194 l o . App . Sa8, the 
Court held that it was not ne cessary to release a lien by the 
methods as f ound in the sta tute, but t hat a mortgagee could· ~aive 
his rights by his own actions . The Court said (l . c. 388): 

"~s to the ~erits , appellant 
contends t hat t he oral consent 
of ~wkins t o the trade made by 
Br own d id not operate to release 
t he mar e from t he lien of l..awkins' 
mortgage . It i s conceded t hat 
the ruling i n Coffman v . ' altom, 
50 -0 . ~PP• 404 , is contrary to 
t his content ion , but i t i s pointed 
out that s e ction 2863, Revised 
vt a tute s 1909 , ro.s s ubs equent ly 
enact ed , and it i s argued that 
pr operty may now be released from 
the lien of a chattel mor t gage 
onl y in one of t he ways pr escribed 
by this action . But T.e r egard 
t his argument as unsound . The 
sta t ute merely makes provisions 
fo r r eleasing of re cor d cha ttel 
mortgages t hat have been satisfied . 
A mortgagee may fully waive his 
rights under a chattel ~ortgage 
though the same r emain unreleased 
of r e cor d . This hawkins did in 
t he instant case by consenting to 
t he exchange of the mar e f or the 
negro' s horse . ( ~ee Cof~an v. 
' altom, su~ra; ~ove ~ . ~cott, 
17\1 1~0 • ..n.pp . 351, 166 J . ~l . 856; 
7 Cyc. 74; Jones on Chattel Uort­
gages (5 Bd . ), sec . 456, and 
authorities cited .l 
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and in the case of Brown v . Koffler, 133 ko . App . 494, 
i t ~as held t hat the releasing of a chattel mortgage is ~ona 
fide evidence of payment, subject to be overcome by oral 
evidence . rhe Court said (l . c . 500- 502) : 

'The principal conten t ion of defendants 
is t hat the court erred i n adoi tting 
the chatt el mortgage in evide nce over 
t heir objection, and in refusing to 
give a per emptory i nst r uction to the 
jury to r eturn a ver dict in t heir f avor. 
The ground of this contention i s t hat 
since the r elaase of the mortgage by 
the recorder of deeds should )e regarded 
as a ' quasi-judicial a ct' of a public 
officer. the mortgage could not be 
foreclosed i n an action a t ln until 
after t he release had been set asi de in 
a proceeding i n equit y . That the action 
is one at la for the foreclosure of 
t he mortgage is a proposition conceded 
by plaintiff and abundant ly supported 
by the adjudicated cases . (Carr v . 
Holbrook, 1 ~o . 240; Thayer v. Campbell, 
9 Lo . 280 ; niley' s Adcr . v . ~cCord ' s 
Admr ., 24 1o . 265; Fithi an v . Lanka, 43 
Mo . 502; ~tate ex r el . v . ~vans, 176 ko . 
310 ; 3\lbey v. Coal Lining Co . , 21 L1o . 
App . 159 ) The petition does not seek 
a cancella tion of the r elease nor was 
t he obtaining of such release necessary 
to the prosecution of the suit . aside 
from giving notice and in contests between 
mor tgagor and mortgagee , t he s t a tutory 
entry of satisfaction of a mortgage or 
deed of trust has no great er f orce or 
effect than a recei pt acknowledgi ng pay­
ment of t he debt . It is priaa fac i e 
evidence of payment but, l ike a r e ceipt, 
is open to explanation and its effect may 
be overcome by oral evidence s howing t hat, 
in fact, no payment was made . A direct 
proceeding to i~peach such entry is not 
r equired . (Valle ' s Admr. v. Ameri can 
I ron ._ountain Co . • 27 1...0 . 455; .Jeiberling 
v . Ti p t on , 113¥o . 373 ; Joerdens v . Schrimpf , 
77 o . 383; Lani e r v . I~cintosh, 117 Uo . 
508; dells v . Tootle, 160 ~o . 606; Luther 
v. Clay, 28 3 . L . 46) In attack i ng by 
parol evidence t he verity of the rel ease . 
plainti f f did not enlar ge the scope of 
t he cause of action pl eaded. ~he was 
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entitled to meet the prima facie 
evidence or payment offer ed by 
the r el ease by evidence t o t he 
etfect that no such payment was 
made t o her nor t o one authorized 
t o receive it as her agent and t hat 
t he r elease was entered by her 
mother without authority . " 

It i s the opinion of this department tha t when a chattel 
mortgage is satisfied by one of the above mentioned s t atutory 
met hods, you as Re corder of Deeds have tully complied with the 
l aw and would incur no liability in the event t here was fraud in 
connection ith the r elease of the mort gage . 

O'VN : All 

J Ohlt r. lfO} Fl...UJl , J'r • , 
(a cting) Attorney General 

Respectfull y submitted, 

OLLIV~R ~ . NOL3N, 
Assistant Attorney General. 


