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JHnuary 5 , 1942 

Mr . L. N. uixon 
Secretary F l L E . State board of uerber ~xamlners 
Princeton , ~ia souri 

.2~ Dear vir I 

" e o.re in rece i pt of your recen t reques·t for an 
official opini :;n , whicl· r eads as follows : 

"1 have been reques ~ed by harry G • .: loan , 
Pres . and William J . Kloppenberg , 1reas . 
of the State barber boardJ also wr . Ltewart , 
to get an opinion ·from your of~ ice in re
gar~ to the following : 

11\''ould it be constitutional or l e 0 al under 
our t>ani tary l.ules am .. Regulations to in
sert o. rule r uquiring all bar bers to in
stall and use electric l ather rnixers i n 
cities of the fi rst and second class ana 
those cities operating under special charter; 
or in cities with a popul ation of 20 , 000 or 
more? 

"It was sugges ted t hat all barbers be re
qui r·ed to uo away wi tl.~. t.Lle lather brush ana 
mug anQ install l ather mixers. 1 insis ted 
that the country barbers di dn 't have the 
money to buy them as they cost from ~ 20 .00 
to ~35.00 . ~r . ~tewart agr eed with me on 
t his , anu then t he other plan was suggested 
and they asked me to wx/i te .for an opinion ." 

Al so , your request .;.or ada1 tional information under 
date of December 19 , 1941 , which reads as follows: 
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"Your letter of the tenth just recei ved 
today as l have been in the southern part 
of t he stat e slnce ~ecember ? . 

"The equipment r eferred to in my letter is 
operated by electricity. 

"There a number of shops in the state that 
do not have e l ectric current . In a Ldition 
to the above under our present war status , 
it woul d not be possibl e for the manufacturer 
to supply the lather mixurs to a ~reat extent 
and t ho cost which would average about w30 . 00 
would be hard for the aver age barber to meet . " 

Section 10128 R. s . ~issouri , 1939 , provides in part 
a s follows: 

u.~ ~} -~ &aid board shall, with the ap
proval of the s tat e noard of Health , 
prescribe such sanitary rules as it may 

· deem necessary, with part icular reference 
to the pr ecautions necessary to be em
pl oyed to prevent the creat ing and s pr ead
ing of infectious or contagious diseases . 
~· .-;:- -t· u 

It will be noted f r om reading t h e excer pts , which are pertinent 
i n furnishi ng you the information requested by you , that the 
State Board of berber Examiners, may prescr ibe sanitary rules , 
with reference to the precautions necessary to be empl oyed 
to preveht the creatinb and spreading of i nfectious and con
tagious diseases . However, such rules, if ma de under the 
author i t y of ection 101 28 , supra, must be a pproved by the St ate 
Board of Health . This being t h e case , we think the law !ppli
cabl e to the powers and duties of the Sta~ e ooard of health 
must be followed. ue therefore call attention t o the case of 
Bt ate v . Cl ark , 9 s • . • (2d) 635 , wherein the c ou r t sets forth 
the fol lowing , at 1 . c . 638: 
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" * ,;:. .;~ Nevertheless it is a whole
some and well - recobnized rule of law 
thDt powers con£erred upon boards of 
health to enable them effectually to 
perform their important functions in 
safeguarding the public health sho~ld 
rece ive a liberal construction . 29 
c. J . Sec . 30, p . 248 , also section 6 , 
p . 243 . ~le boardsof t his character 
cannot act arbitrarily, or without sub
stantial evidence (State ex rel . v . 
Adcock , 206 ~o . 550 , loc . cit . 558 , 105 
s . w. 270 , 121 Am . ~t . Rep . 681) , yet , 
when any act , requiring the exercise of 
judgment ana the employment of a is
cretion , is within the scope of t h e 
exercise~of a r~asonable discretion, 
it will ot be interfered with. ~tate 
ex rel . r·a.nv i lle v . Gregory, 83 ~10 ~ 

123, loc . cit . 136 , 53 m. hep . 565 . 
'{~ * .;!- " 

The State Boa1d of Health has widespreading powers in safe
guarding the public health, and , as was pointed out in the 
above excerpt , if there is any substantial evidence or 
reasonable necesai ty upon whic .. 1 to l:Jase a rule of t he Loard 
of Health, then it cafu~ot be saia to have acted arbitr ary 
and unreasonable in makine the rule . 

· .. e are confronted ).n this opini n, first, wt:th the 
situation t hat ~hapter 67 h . ~ . ~issouri , 1939 , does not 
provide for a r ule in one community and a more lax rule in 
another . In other words , the l egisl ature has not seen fit 
to inaugurate l egislation which confers greater powers upon 
the Barbe~ board in municipal ities . In this connection we 
call attention to 7 Amer . Jur ., Par . 6 , at page 616, which 
rea~s , in part , as follows : 

"It is competent for the legislature 
to classify barbers according to the 
population of the communities within 
which they conduct their business and, 
as clas sified, to prescribe different 
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r egulations governing their occupation. 
Such a law does not violate constitutional 
requirements that laws of a ~eneral nature 
shall have uniform appli cation throughout 
the state . One reason for permitting such 
classifica tion is t hat the spr ead of uisease 
by insanitary barbers or barbershops affects 
more people in large towns or cities than in 
small ones; another is that t he character 
of barbers and barbershops is more senerally 
known in villages than in large towns . * *" 
(Cases cited) . 

The legislature wo~ld have the right to pass legis
lation giving ~eater power to the Barber Board to make 
r ules and regulations governing municipalities , if it 
saw fit , but t he court, in the case of International 
Harvester Co . v . Missouri , 234 U. s . 199, 1. c . 212, 215 , 
said : 

"·:J- -::- This court m s dec ided many times 
that a legislative classification does not 
have to possess such comprehensive extent . 
Classification must be accommodated to the 
problems of l egislation, and we dec ided 
in Ozan Lumber Co. v . Union County Bank, 
207 u. ~ . 251, t hat it may depend upon 
degr ees of evil without being arbitrary or 
unreasonabl e . ~- ·.. •· ... --;~ * -.. ·, 
n · .. Such power , of course , cannot be 
arbitrarily exer cised. The distinction 
made must have r easonable basis . ( Cases 
cited. ) * ~ * " 

At t he present time we find that the l egisl ature has not made 
this discrimination but that the powers and duties conferred 
upon the larber Loard are of a general nature and ~ply 
equally to the State as a whole . No doubt t he l e6islature 
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in its in~uguration of ~action 101 28, supra , wherei n it pro
vided that the State Board of Health should fi rst a pprove 
the sanitary rules intended that it should be a safeguard 
against an arbitrary and unreasonable r ule being i n voked 
in some particular community . On the other hand, it is easy 
to visualize where a condition or pestulance might develope 
and the a8sistance of the ~tate Board of Health would be of 
much benefit to the State Board of barber ~xaminers , 1n en
forcing and carrying out some measure . The determination 
whether or not the J tate Eoard of uarber ~xaminers , with 
the approval of the ~tate Board of Health, would have t h e 
right under Secti on 10 128 , supra , to inaugurate a rule or 
sanitar y measure invoking upon the bar bers of the state of 
Missouri the absolute duty to purchase and use exclusively 
a lather mixer, as described i n yo ~r opinion r equest of 
November 22 , devolves upon the sole question of whether 
or not such rule , if so made would be a reasonable rule . 
I t is easy to visualize a situation where so .. e pestulance 
would develope wh ich coul d be transmitted through the use 
of a barber brush. Shoul d t his situation arise , then no 
doubt there would be substantial evidence,or reasonable 
necessi t y would exist , to sustain a rule requiring all bar
bers of the s tate of' lll issour1 to purcnase tne mixer , or .:>ne 
similar . 

Howev~r t in your le t ter of December 19 , supra , we find 
that there are barber shops in the State of Missouri which 
do not have electricity, which , of course , is essential to 
the operation of a lther mixer , and furt her , that on account 
of the pr esent war it would be utterly impossible to suppl y 
all of the barbers of the State of 1'1 i ssour1 . 

We call attention to amendment XIV of the United 
States Constitution; which reads as follows: 

' 
"Al l persons bor n or nat~alized in the 
United States and subject , to the juris
diction thereof arc citizens of t he United 
States and of t he St ate wherein they reside . 
No State shall make or enforce any l aw which 
shall abridge the privileges or immuni ties 
of citizens of the United St at es , nor shall 
any State deprive any person of l ife , l iberty 
or property without due process of law, nor 
deny to any person within its jurisdiction 
the equal protection of the l aws . " 
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I n t he case of Spielman ~otor Sales ~o . v. Dodge , 
8 F . Supp . 437 , 1 . c . 440: 

"' It is clear that t here is no closed 
class or category of businesses affected 
with a public i nterest , and t ne function 
of courts 1n the applic~t1on of t he ~ifth 
and Fourteenth Amendment s is to determine 
i n ea ch case whether circumstances vindi
cate the challenged regulation as a 
reasonable exertion of bover nmental authorit y 
or condemn it as arbitrary or discriminatory . 
Wolff Packing Co . v. Industrial Court , 262 
U. S . 522, 535 , 43 S . Ct . 630 , 67 L. ~. 
1103, 27 A. L. R. 1 280 . * * ~ ~ " 

Also, at pa~e 442 of this case the court said : 

"* -::- -::- But a bus iness whicl1 is of 
little public cor.~v;'...lence to- day may be-
come affected with public int erest in 
l ater years , and a busin ess vital to- day 
may well become obsolete tomorrow . Thus 
the r egulation may be valid for business 
of one sort i n given circumstances and 
i nvalid for anotht::.r sort or for the same 
s ort of business in different circumstances . 
'11he test has always been one of r easonableness, * •!} ~~ .;:.. .a • h 

I n the case of Duncan v . Missouri , 152 U. s . Report~ 
377 , 1. c . 3 82 , the court said: 

" -: . but ti.le pr1 vlleue s an<1 1mmun1 ties 
of ci tizens of ~1e unit ed ~tatea , protected 
by the Four~eenth Amen~~ent, are prlvilegea 
and i mmunit ies arising out of t he nature and 
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essent i a l charae ter of t.t .. e Federal 
gover nment , a nd granted or secured by 
t he Gonstitution ; and due pr ocess of 
law and the equal protection of t he 
laws are secured if the laws operate on 
all alike , and do not subject t he indi 
vidual to an arbitrary exerci se of the 
powers of government; ·~ -~ " 

From .a r eading of t h e cases supra it wi l lbe noted t ha t 
t he Board of health has widespreading powers in t he makir.g ana 
enforcing of r ules and regulations to safeguard t he public 
health . 1her efor e , i f the ut ate barber coard anu board of 
Health found that a neceoqi ty existed for t he e r adication 
of the use of t he barber brush i n cities naving a population 
greater t han 20 , 000, and made a r ule requiri ng t hat some 
practical appliance be used i nstead of the barber br ush, and 
such appliance would be available to all barber shops , then 
we believe that such r ule woula not be unreasonable and arbi
trary and coul d be enforced. 

CONCLu~IO!~ 

We are of t he opinion t hat if t ne .->taLe bar ber .bOard 
anu ~tate board of uealth found a necessity to exist for the 
eradica tion of tile use of barber brushes i n cities over 
20 , 000 population t hat such r ule would be reasonabl e if 
adequa te appliances could be procured i n accordance with the 
r ..1le . 

A PROv .t.D: 

VANE C. 'l'hURLO 
(Acting) Attorney General 

BRC : RW 

Respectfully submitted 

B. Rl Cl.~.i..RLS CREECH 
Assistant f ttorney General 


