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COUNTY : ) ( 1 ) ~he question of whether property owned by the 
county i s subject to execution is a qu~stion of 
fact in view of Section 1161, R. s . 1929 . 
County Treasurer may make partial payment on 
warrant "next in line for payment" provided he 

) 
TAXATION ) 
AND REVENUE : ) ( 2) 

can give proper credit and adjust his own records. 

~cumber lo , 1937 . 

onor able b e ~ . ~il~orth 
~ ro so cu ting llttorney 
Lent County 
_a lem, ki s souri 

Dear .Jir : 

FI Lf=iJ 

() _/ ~ 

This Department acknowl edges r e ceipt of your 
le t ter of December 11th, wherein you make the f ollo\. ing 
inquir y: 

r . 
" .tl t the uovembor, 1937, term of 
.en t Lounty vi r cuit Court, ~e curity 
~tate Bank, pl a i nti f f , a .issouri 
banking corpor a tion, obtained judg
mont a gainst l ont Uounty, .t..i ssouri , 
defenda nt, i n the t otal ~, includ
i nr interest, of ~6101 . 73 , said 
judgment being based on l 9v3 County 
arran t 3 of Dent ~ounty. 

"Judgment provided f or execution to 
i ssue thereon. .ithin t he past week 
pl aintiff ' s attor ney has made a l evy 
under sai d cxcct. tion on a toVJn lot 
de scribed as 67 fee t of the east side 
of lots one and four of b lock twelve , 
original town si t e of ba lem, •·•i ssouri . 
~his lot was purchas ed several years 
a go by the County Court out of g eneral 
revenue funds and has since that time 
stood vacant and unoccupi ed of any 
building of any kind or description. 
It hn s at present , and be£ore the 
r endition of this judgment, some v ery 
crude h itch- racks , v.h ich are composed 
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of po st ~ and cr oss- bt..r s . ..1 t hough 
t l1e rec ord o"' the ,_, .nmt y ':ourt 
~o s not show the fa ct , thi s l ot 
was originally ,t)urchased wi t h tL.e 
idea i n mi nd of at some future ti_e , 
erecting a jail bui l d i ng t hereon. 
l'li s was never done nor even started. 

ur_'he County C0urt are ver y insistent 
that I , the 1rosecuti n g J~ttorney, · 
proceed i .r some manner to qua sh this 
execution and levy at the return term, 
~thi ch i s t he 1ipril, 1938 term of our 
(. ircui t ourt . 1 have made as 
thorough a search of the la v: as my 
library fa r ilities w.t l l permit and 
am unable to find any s t a t ute or 
case ~ich, under the circumstan ce s 
a s above stated, would prevent l evy 
or sal e of this l o t . 'l'he only statute 
which I find applicable is 3ect1on 
1161, R. s . J:.!o ., 1929 , whi ch provides 
only that 'Courthou ses, Jails , Jl erk' s 
vf f ices und other buildin~ s owned by 
any county * * * shall be exempted 
f r om taxes and execu t ion.' 

"I would appreciate your o_inion us 
to \'.hat po:Js ible gr ounds the County 
would hsve f or quashing the above 
mentioned exe cution and levy. " 

·he eneral r u l e wit h respect to county, munici
a l or publ ic pr operty be in~ subjec v to exe cu tion , and the 

exceptions thereto, i s con tained in 23 Corpus Juris, page 
355 , parar raph 105: 

" .here property of a 1:1unicipal or 
other 1 ublic corporation i s sought 
t o be sub jected to exe cu tion to 
satisfy judgments recovered a gaLnst 
such corporation, t he quest ion as 'to 
whether s uch property is l eviable or 
no t i s to be determined b'· the usa .-.e 
and purposef for Whi ch it is held. 
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ine r le i J th t property held f or 
publi c use s , such u s public build
ingJ , str eet s, s uare s, pnrks, 
~romenades , wharves, l a .. ding .t-laces , 
fi r e engi nes, hos e and hose carriages, 
engine houJes , public markets, 
ho~pitals, cemeteries, and generally 
everything hel d ror governmental 
purposes , i s not subject to l evy and 
sale under execution a gainst ~uch 
corporation. ~be rule also applies 
to funds in the hand~ of a public 
officer . Likewise it has been held 
that tax6s due to a municipal corpor a 
tion or county ca~~ot be s eized under 
~xe cution by a credltor of such 
cor poration. Hut where a muni c ipal 
~orporation or county owns in its 
proprietary , as d istinguished from 
its public or governmental capacity, 
pro~erty not u seful or used for a 
public purpose but for ~uasi private 
pur~oses , ~ ·~enera l rule is that 
su c:1 property may be se ~zed and s:> ld 
under ex~ cution a gainst the corpora
t ion, precisely as similar property 
of inaividuals i s seized and s old. 
out property hela for publ ic purposes 
i s not st bject t o execution merely 
because it i s temporarily used for 
private purposes , althougn if the 
public use i s wholly abandoned it 
b ecomes subject to execution. . hether 
or not property held as public pro. ert y 
is necessary for t he ~ blic u ~e is a 
political (! rather t nan a judicial 
ques tion . ' 

lbe question as to the liability of the p roperty 
of a public corporation held for public uses and governmental 
purposes to levy and sale under an execLtion, is d iscussed 
in b .e case of ~nower v . l ope Drainage District, 2 r ed . 3up . 

31 , 1 . c . 933 : 
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"The writ of p-arnishment which 
has heretofore been i s sued cannot 
be enforced a ainst the depo sit in 
t he : a t tonsbur g Bank . ...be hope 
drainage d is t rict i s a munici~al 
corpora tion . vt a t e ex rel . v . 
Lrainage District {vupreme Court of 
h L ,souri) 49 v • •• • l 2d) 121 , 125 . 
It i s elementa r y in the la that the 
pr operty of a public corpor ation 
1 ... e ld f or public use s and governmental 
9urpo~es i s not s ubject to levy and 
sale under exu cu tion a r ainst the 
cor~oration . 23 or pus Juri s , 355 • 
• la int i ff make s no question of this 
general rule, but sugpests that the 
money wh~ch ha s been colle cted by . 
the drainage district for the payment 
of bonds i s sued against the district , 
and which is now held for the district , 
i s not property hold for FUblic u ses 
but is private pro~erty of the district 
and , ther e fore, i s subject to seizure 
under execu tion. 1he sug estion is 
untenable . Certainly what has been 
collected by a munici pal cor por ation 
to pay the pr: ncipal rnd interest of 
bonds i ssued by it isneld for a 
publi c u se . If the fund which has 
been coll<.. cted b:- the drainage 
di s trict is private as disti nguiShed 
f r om publi c propert y , then it i s 
subject to execution in favor of any 
judgment creditor wnatsoever; f or if 
~roperty i s private it is not private 
as to some and public as to others. 
If one judgment cr editor can seize it, 
so can another . ~ut it would har dly 
be cont ended that any creditor of the 
drainage district having a j udgment 
aea1ns~ it as , for exa~ple , some 
eng ineer it may have e rnployed and 
fai l ed to ~ay , could seize a ~d 
which had been collected by taxation 
for t~!e specific pur pose of paying 
bonds or t ne int eres t thereon. Lo 
far t hen as t he motion to quash the 
writ of Farnishment i s concerned 
that motion should be .~ustained . _. 



Lon. B. G • .iJil r•orth - 5- e c . lo , 1937 

In the decision of Catr on v . Lafayette Co . , 
125 ( o., 1 . c . 7 2 , t h e court held to t he effect that a 
levy and an execution could not be made against t ne poor
hou.,e and farm of a county. I n t he decision of .allen v . 
rrustee s of ~chool .uistrict , 23 1o.~o . 418 , the court hel d 
that t he pr operty hel d for the use of a school d i strict 
was not linb le to execution. In t he year of 1850 certain 
sr!a mp l anas were aona ted to t he ->t ate of 1.1is s:> uri and in 
tLe year of 1868 the said Bnd s were donated in t urn to 
t he several counties of t he ~tate and it vms hel d by the 
court i n the case of utate ex rel . v . The County of New 
... udrid , 51 !••O • 82 , that the said swamp land s wer e exanpt 
f r om any ordinary liability f or county : ndebtedness . I t 
was held in the case of utate t o the Use of Board of 
....ducation v . 'l'i edemann, 69 l·•O . 306 , t hat a .3Chool distr ict, 
being a publicoorpor ation, wa s not sub ject to the process 
of execution a s far a s the school building or school property 
\Tas concerned. 

The p rovi sions of ..... action 1161 , R. s . .o . 1929 , 
a r e as follows: 

"All courthouses, jail s , clerks ', 
offices and othor buil d i ngs owned by 
any county or municipa lity, and the 
lots on vmich they stand , and a l l 
burial grounds , sha ll be exempt f rom 
a ttaChment and execution . " 

by a s trict constr uction of t he section and on t he bare facts 
as you present them the l ot in .question r10uld appear t o be 
subject to execution. The decisions whi ch wo have quoted 
herein Jear a irectly and indirectly on the c enor al r u l e to 
the effect that Lroperty held for public purpos e s and. f enerally 
ovor y thinr hol d for f ovcrnmental pur pos es i s not sub ject to 
l evy but where t he murncipal i ty or t he county own s pr op erty 
i n its proprietary, as distingui shed f rom its publi c or 
govbrnmental, capacity that said property i ~ s~oject to be 
seizea and sold under an exe cution. 

lhe movt exnuustive di scussion of the question is 
contained i n 17 Rulino Ca se Law, paragraph 43 , paBe 1 45 , as 
f ollows : 
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"As a gener a l proposition an exe-
cution cannot be l evied a ga inst the 
pro}:e rty o ~ a county, stat e, or 
municipal organization, i n t he absence 
of a statute expressl y granting 
su ch right in express terms . ~ven 
where such a right i s g rant ed , however , 
it i s a r eneral rule that an execution 
cannot be levied on any prop e:rty held 
by a muni cipal or other publ ic corpora
tion for public .L urpo se such as 
public buila i ngs , s choolhouses , stree t s , 
a lleys and public sq1 are s , parks , 
promenades, water,rorks, wharves and 
l andi ng pl ace s , f ire-engines, hose 
and hose carriage s , eneine-houses and 
engineering instruments , the princi ple 
be lng t hat t ifle to su ch property is 
held in trust f or the p tblic , and 
hen ce can no more be sol d to sati sfy 
the debts of a city or other political 
s ubdivi si on than can any other trust 
prop erty be sold to sati s fy the in
dividual debts of any other trustee . 
~imilarl~ , on the ground of public 
policy, an ord inary execution cannot 
be l evied on any of the ~neral r evenues 
of a county or city, e ither be fore or 
after they are col l e c ted. l•!Oreover , it 
has bean hel d that liquor s held by a 
town f or the purpose of carr ying on a 
dispensary under l egi s l ati ve authority 
stand i n the same position a s other 
proper ty used by the town i n the admin
i s t r ation of its government, and, 
according l y , are exempt from the Bvy 
of an exe cution on a judgment a gainst 
i t . ! t f requently happ ens , hovrever, 
that a city or other munici pa lity is 
po~~e 3ed of property, both real and 
p ersonal, vm ich is not , and never can 
be , n eeded f or mudbi pal use , the 
ap~rJpriation of vmich to the payment 
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of the city ' s deb t s coul d not i n any 
way af~ect t he public . ~uch property , 
by t ... e great vte1gh.t of authority, is 
treated as the private as~et s of the 
municipa lity, a nd may be levied on 
and sold under an ordinary execution. 
· or ins t ance, r esidence pro~rty con
veyed to and r e ceived by a city f rom 
it s tax col lector as a set t l ement of 
t axes colla c ted by him and not paid 
over, such property not being adapted 
t o or u sed by the · ci ty for any public 
purpos e , i s not exempt from l evy and 
sale under execution. However, a 
public quay in a city, ded icated to 
public u se, doe s not cease to be locus 
publicus , and become l eviable as 
private p roper t y , because it i s l eased 
by t he public authorities for a purpose 
sub servient to t he public use . T.he 
que s tion a s to whether property i s 
reasonably necesvar y f or public use 
must ultimately be determdhed by the 
court . ~rosumpt1vely, however, all 
property of every kind he l d by a 
municipality i s f or the public use , 
and the onus of overcominr such pre
sumption re sts on t he plaintiff in 
exe cution. In ca se of doubt , therefore , 
the uestion will a l waya be resolved 
i n favor of the city, the i nterests of 
the indivi dual being of ne cessity sub
ser vient to t he due and proper adm1n-
1nstr ation of government, or, i n other 
words , ~s the r evenue s of a city must, 

. in a l arge measure , be raised by taxa
tion, t i_e creditor wi l l be required to 
\"lait f or payment rather than be pe r mitted 
t o embarrass the corporation by selling 
property needed for t he public welfare. " 

The manner in which the county now holds the l ot in 
question, or u ses the same , i s a que s tion of fact which the 
court will have to determine . As sta ted in Corpus Juri s , supra , 
"VIhether or not property hel d as public property i s ne ces sary f or 
the public use i s a political , rather than a judicia l question. 11 
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It appears to be a matter vn i ch i s governed largely by 
the facts and on which you can only pre sent your ovm and 
the views a s herein expressed t o t h e court. 

II. 

Your letter contains an additional paragraph, 
which i s as follows: 

" 'lhere is a l so in the hands of the 
Tr easurer of Dent County, some money 
of 1933 r e venue , accruing from payment 
of back taxes . This rum on hands is 
not suff icient to pa y one warrant which 
stands rer i s tered and next in line for 
payment . ·!'hi d particular warrant whi ch 
i & next in line i s one of the warrants 
sued on, upon ~~ ich judgment was 
re turned as above stated. Is it 
proper , a ssuming the J ecurity ~tate 
bank will a c cep t the sum, f or the 
County ~rea surer to pay over s uch 
f und s as are on hand in partial pay
ment of this one warrant , where 
credit is made on the back of said 
warrant a nd partial satisfaction of 
the above judgmen t is made on the 
Judgment Hecords of the Circuit Clerk' s 
off ice'? " 

'.L'he method of paying warrants without referring 
to the statutes and the authority to apply a surplus to 
outstanding warrants i s contained in the decision of ~tate 
ex rel. v . Johnson, 162 Mo . 621~ as follows = 

"A county warrant valid v1hen i ssued 
is not r ender ed invalid because the 
revenue provided to pay it is not 
collected during the yea r in which 
i t was issued, or i s misappropriated 
by the off icers of the county for 
whose act the hol der of t he warrant 
i s not re sponsibl e . On the contrary, 



/ 

Hon. B. G. Di l worth ..9- Vee . 16, 1937 • 

t he sur_ lus county re ·enue remaining 
aft er the payment of all current 
~xpense~ of every kina for the year 
f or which such r evonue was l evied and 
collected , nmy be U$ed in the payment 
of outstanding valid unpai d county 
warrant s for previous years . ~uch 
warrants a r e to be pa i d in the order 
of their presentation and r egi stration, 
and are not payable pro tanto i f there 
i s not a sufficient fund to pay all . 
'.1here such surpl us is applicable to the 
payment of the warrants of previous 
years i n the order of their r egi s tration, 
it i s the duty of the county treas~er 
t o pay them w1 thou t waiting for an order 
of the county court distributing such 
s urplus among the various county 
runds . No further appropriation 
or order by the court is necessary. 
The warrant itself i s the voucher 
the law recognizes as th~ treasurer's 
authority f or paying it. 

In view of the above decision wo think i t is 
proper to pay tho warrant mentioned i n the above paraeraph , 
i t being , as you s t ate, "next in line f or payment , 11 i n the 
manner a s containe d i n you.r le t ter , provided the county 
treasurer can [ i Ve to all concer ned proper credit and 
esJD cially can adjust his mvn records . 

J . 12. 'L\ .... LOR 
(Acting) Attor ney- Gener a l 

O .. N:EG 

i~espectfully submitted, 

OLLIV ..,;ui •· . !~OL.t:.N 
Assi s tant Attorney- General 


