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FILED 
Hon or able w. A. Despain 
Judge of t he Probat e Court 
Shannon County 

~~ 
Eminence , Missouri 

Dear Sir: ' 

Your lettor at hand requesting an opi n ion of this Department 
1n which you inquire ao to th e 1ualifloations of t he clerk of the 
bto.eiatr ate and Pr obate Court , who apparently is the clerk of both 
COUl"tS . 

Soction 17 of t he Conatltution of 1945, Article v, in par t , 
pr ovides: 

"->robate courto s hall bo courts of r e cord 
and unifor m l n their or t;;anizat!on, ~- * ~"" 

Sect ion 19 , Law& of 11icnourl , 194.5 , page 774, ln part , pro
vides that , 11Lagistrate courLS shal l be courts of record . * ·~· i}" 

I t i s, theref ore , apparent from tl'le la.nguag~ o1' t he (.,onstitution 
and the quoted s tatute that bot h the Probate ·court nnd MaJi s trate 
Cour t are courts of record . 

Section 21. Laws of ~issourl , 1945, pa~e 775, in part, provides: 

"In all counties each lll&~istrate shall by an 
order dul y ~de and ent ered of record appoint 
and fix the sal ary or a cl erk of his court anct 
may appoint such deput ies and e~ployeos as ~ay 
bG necessary for the proper dispatch of the 
business of hie c ourt and f1x t h oir s al ar ies at 
such sum as in his dis cretion may seem pr oper . 
* * \J. All such cl erks , doputles o..nd employees 
shall serve at the pleasure of the ~a~is trate . 
Lach clerk of t L1e mc.ul s trate court shall take 
tho oath requlrod of other clerks of courts in 
t his Sta~e . before entering upon t he duties of 
h is of.fioe , the clerk and deputy cl er k shal l 
enter Lat o a bond to the State of Missour i , which 
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good and. sufficient sure ties, to be approved 
by the magistrate 1 .in the awn of $1,000 . 00 , 
conditioned that he will falthful l y discharge 
all of the duties of his office; which bond 
shall be filed and recorded in the office of 
the county clerk of the county . * * *" 

\ 

From the above section it appears that the cl erk o!' the Magis
trate Court is appointed by the magistrate and serves at his pl ea
sure . '.rile section e,;oos on to provide f r,r the takin~ of the oath 
and suppl ying the r oquirod bond . 

In read1~ your request, you seem to be particularly concerned 
over the fact that the clerk you now havo is under th~ age of 
twenty-oi+O years, 0...1d bocauso of tnls 1 l.ihore is soma doubt in your 
mind that she is qualified for the offi ce . 

Articl e 1 of Chapter 92 of tho ReY1ood Statutes of Mi s souri , 
1939 1 generall y x•el~tes to clerks of courlis of ·record which \Youl d 
encompass the clerks of the Ma~istrate and Probate Courts in view 
of tho fact that tney are courts of record . Section 13269 of this 
Article , in part , provides: 

"No person ohall be appointed or elected clark 
of any court , unless he be a citizen ·or the 
United State s , above the a~e of twenty- one 
years 1 ~c- ·:to *" 

Consequently, in reading the aoove quoted section as set out, 
it is apparent t hat as a requlrement or qualification for tho 
office of clerk of tlle !{a6istrat& Courc or Probate Gourt, such 
person holdin~ said of fice ~ust be over twanty-one years of age , 
and such being tho case, lf the clerk of your court does not meet 
the a ge requirement as set out in the tH&.tute , ·she would not be 
qualified for tho office . 

As to the requirement of the bond where one person acts aa 
the clerk of the ?!al::)istrate Court and clerk of the probate Court , 
I encl ose a c.opy of an opinion previously submitted by this Depart
ment to the Judge of Probate Co~rt of Perry County; and you will 

• 



Hon. w. A. Despain -3- May 23, 1949 

note i n readin6 t h is opinion that where one person serves as clerk 
of both court s that t wo bonds u.re re~ulred . 

CONCLUS! v . • 

It i s therefore our opinion t hat re,;ardine the qualification 
as to n6e of the porson 1oldinu t~e offlco of clork of t he Ha~is
tratc Court a..'ld clerj( of the l1•oba ta vO\..lrt • that such person must 
be ovor twe'lt~ -one year s of ~v3 • 

APP!lOV"'ID : 

J . ~ . TAYLOR . 
Attor ney General 

RFT/few 

Respectfully sub.;nitted, 

.• ICHARD ... • 'l' IO ~ ~0 T 
Assistant Attorney Gener al 


