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COUNTY COURTS : 1. An order of the county court exonerat!ng 

county officials under an audit , from charges 
of fraud and embezzlement and stating the 
officers are not liable for any shortage i a 
not an estoppal or res adjudicata which pre
vents actions if it is found such officers 
actually are indebted to the county court . 

2 . Sec . ll816 must be followed in t he event the 
counjy officers owe moneus to the county . 

3•sec.l2165,Laws Mo . l933 , p . 356 contains "amount 
allowed county c lerk or other person des i gnated 
to prepar~e~~fP§i~; sgg1ement . 

Honorable Jack H. De nny 
J rosecuting Att orney 
howard County 
_ayct t e,.Jissouri 

Fl LE D 

J ear Sir: 

This Department is in receipt of your recent 
l e t t er wherein you present three questions for an 
opinion. 

I 

The substance of your f irst question is , as 
follows : 

"fue reT) CJrt of the ~tate J.ud i tors 
on the record n of Howard County , 
.. issour1 , from January 1 , 1934, to 
December 31 , 1935 , shows several 
of t he county officers to owe sums 
of money to the County. The larg
est ~ount owing the County is in 
the sum of 4,108. 86, due from J . h . 
Gallemore , County Clerk. The 
recor d s sh ow that the County Clerk 
filed quarte rly abstracts of fees 
collected; they were fildd and ap
proved by the Court ; but instead of 
r etaining the amount prescribed by 
law as aalary for himself and 
deputy and turning the balance 
over t o t he County Tr easurer , the 
ful l amount of fees collected 
was Allowed the of f i cer and his 
deputy as salary in disregard of 
t he Statute fixing the salary of 
the County Clerk a .nd hie deputy. 

(see Laws of 1933 , Page 369 . ) 

-· 
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"At t he November 'l'erm of the County 
Court, 1936 , the following order 
was pas sed by t he Court: 

' I N IJ.=H :. •. .A'J.IT..!.H Q_ 'l'l:L!; COUNTY AUDIT . 
Now on this 15th day or De~ember the 
court takea up the report as recently 
s uumitted by the State Auditor's 
Of f i ce ; and after carefully examining 
the same and after having talked t o 
each of the officers concerning the 
alleged deficits i n their accounta , 
the court is fully satisfi ed that 
there i s no evidence of any fraud or 
embezzlement on the part of any 
county off icer. 

BF. I f TR~R~rOR~ ordered t hat said 
report ·be accepted, made a part o' 
the public recorda of this court 
and that each count y officer be dia• 
c har ged from any fi nancial liability 
to the County exis tant prior to 
J anuary 1, 1936 . 

Approved t h is 15t h da y of December, 
1936 . 

C. o. oi swell .:.ea. h . v: . ~.alker Yes . 
and Chas . · ... aton No . t 

ns inee t l:is order w~s made, the per
sonnel of the Court has changed , and 
a new ~ard is now constituted. 

"The question for decis i on is whether 
thi s order has an effect of r eleasing 
t he County off icer from his liability 
to the County f or t he amount of the 
def1e1:t." 

The main point involved in this quewtlon is 
whether or not the r e cord of the eoUDt exonerating 
t he vari ou s c ounty officers of fraud or embezzlement, 
and that each county officer be discharged of liability 

• 
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to the count y prior to January 1 , 1936 , 1a an order or 
judgment of such a nature that you are precluded ~ram 
any acti on against such officer. 

It is stated in the decision of Beyless v . Gibbs 
251 Lo . 492 , that 

"County courts are not t he general 
a gents of tl~ count i es of the state 
but are courts with only limited 
jurisdiction , and their acts outside 
of their statut ory authority are 
null and void . 11 

The f i rst portion of &ection 12162,Hevised 
Statutes 1ssouri 1929 , refers to the ord_.nary accounts 
which are filed with the county court . The last pro
viso is as follows : 

" Provided , that i f the county court 
find s it necessary to do so, it may 
employ an accountant to audit and 
cheek up t he accounts of the various 
count y officer&. " 

Assuming that the county court considered the 
audita and it was the finding of the court such audits 
did not reflect a ny shortage or embezzlement or f r aud 
on the part of such off icers , is the county estopped 
by the action of its court i f s uch finding be determined 
a s untrue and a mistake , and is the matter res adjudicata . 
re t hink not . The powers of the c ounty court are strictl y 

sunrned up in the case of State v . Diemer 25.J i!o . 1 . c . 
351, as follows : 

" I n the allowance of claims a~ainst 
a county or in settling with county 
off icers , county courts do not ac t 
so strictly as a court , or in the 
performance of a judici a l f unction, 
that their allowance or diaal lowanee 
of a claim is res adjudicata . Some
thing of substance mlgnt be said in 
favo.r of the contrary theory , tut 
at an early day this court considered 
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our statut es and · anr..ounced t he 
doetrine,~n the reason of the 
thing aDd because of a good 
public policy, that county courts 
~n the allowance o~ claims , as 
in set tling with offieera,acted 
as a mere public board of a udit , 
as ministerial , administrative 
or t !scal agents for the county 
and not strictly as a court, 
hence we have uniformly refused 
to a pp1y the doctrine of res 
adjudicata to their orders allow
ing or diaallowing claims against 
t he county , or t o their settlements 
with count y officers . That doctri ne 
has always been adhered to and 
must be accepted as set .led . (County 
of ~rion v . Phillips , 45 Jo. 75 
(in connection with which ease t he 
reasonln£ of I n re Saline County 
~ubseription , 45 wo. 52 , is perti
nent}; Phel ps County v . Bishop , 
46 .. o . 68 ; Reppy v . Jeff erson 
County , 47 o . 66 ; Owens v . Andr•• 
County Court :, 49 uo . 1 . c . 376 
et seq; ~tate to use v . Roberts 
62 mo. 388J State to us e · v . 
Roberts 60 ~o . 1 . e . 404; Cole 
County v . Dallmeyer , 101 Uo . l . c . 
63; State ex r e l. v . Gideon , 158 
~o . 1. e . 338 e t seq.,and cases 
cited; Givens v , Daviess County , 
107 .a:.o . 1 . c . 607 et seq . ; 'cot t 
County v . Leftwich , 145 .. o . 1 . c . 32.)" 

As to whether or not the order of the court 
constituted a judgment if the accounts of the officers 
are untrue, false or fraudulent, and the right to dis
regard t he judgment, is dlacuased in the ease of State 
ex rel . Chr1at1an County v . Gideon 158 ~o . 1 . c . 338 , 
as f ollowsz 

"Nor can the de:rm..1.rrer be sustained 
on the ground stated in the first 
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paragraph or the fourth ob
ject~on , i . v., that 'the 
va r ious settlenenta of said 
1A. V . Gideon with the county 
court are i n the na t ure of 
judg:ment e , and are .... binding 
upon t he courty , and can not 
be set a side , modif ied or 
a lter ed by the eaid c ounty 
court nor by this court .' 

11 In ... cott County v . Leftwich ~ 
145 J.!o . loc.cit.32 ,·it was 
r ul ed as to these quarter ly 
set tlements of the c lerk 
under this statute ,that 'the 
county c~urt i n passing upon 
these statements only acts in 
ita administrative capacity , 
a s it does in making set t l e
ments with other county of 
ficials ,and no more sanctity 
is ·iven to its decision in 
examini ng euch state~ents than 
is accorded to its set tlements 
with c o·Pnty officers ~ and 1 t 
has been held t hrough an un
broken line o1 deci sions by 
t h is c ourt that the c ounty 
courts in ~king t hose settle
ments do not act judic ially. 
( .~.~.ari on Go . v . Phillips ,45 wo. 
75 J btat e to use v . Robcrts ~6o 
~o .402; State to use v . Roberts, 
62 . .;o . 38b; 0ole v . Da llmeyer , 
101 ~o .57 ; bears v . ~ tone Co., 
105 .o . 236 . ) I n the last case 
cited, 105 ~o . l oc . clt . 242 ,1t is 
said that ' it has been hel d by 
t his court through an unbroken 
line of decisions s ince the 
case of ~ion Co . v . Phillios , 
45 1.:o . 75 , that the action of 
the county court in making 
set t lements with county of
ficials is not judicial , but 
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that,in such cases the judges act 
merely as the fiscal or ad~inlstra
tive a gent s of the counties . • The 
principal laid down in the ... larion 
County case. ·~ hioh has s ince been 
uniformly followed, is thus stated 
in the lan5Uage of Lliss,J . ,after 
an exhaustive review of the au
t horities :' .le hold , then,that the 
defendant ·n t ho case a t bar,in 
making hi s settl ement with the 
county court of ~rion county, 
settled and adjustod n is claims 
and ltabllitie s with the ?ut lio 
a gents of the c ounty; that t he 
entry upon t he reco~ds of the 
court was not a jud~ent at law, 
but the record of the results 
of t hat settlement - a state~nt 
of hi~ account ,as adjusted ' oetween 
him and the county - ~nd that any 
mistake in that set t lement cl ear
ly proved is open t o correction, 
and in the same manner as t '.ough. 
it were made with an individual . ' 
{45 .. o . 80) . 

"And in ~ tate to use ot: Carroll 
Co •• v. Roberts et al •• whioh was 
an action against the collector 
and tl~ sureties on h is official 
bond, t he doctrine was thus ap
plied by thie court, speaking 
t hrough N!ipton, J .' : ' Settlements 
made with the co~ty court in 
regard to adminlstrators,guardians, 
etc . ,~y properlY. be considered 
as judicial acts, s ince tl~y are 
judqments of a court on proceed
ings inter partes in which there 
is notice required, and in which 
the county and the court are not 
interested. In settlements with 
colleetora, l t is a mere account
in~ between principal and agent 
or between a supervising a gent 



Honorable Jack H. Denny February ~ .1937 

and the subordinate . I r~£er to 
t he opinion of Judge oliss,in 45 
r..o . 77 , where the learned judge 
has fully d iecuased this point 
and established t t.is discrimm1na
t1on, w5th th& oanction of all 
the court . It is now insisted , 
however, that no suit could be 
institu t ed against the sureties 
of the collector, until there 
had been a suit in equity to set 
a side the settlement. Undoubtedly, 
if this settlement could be re
garded as a judgment , in a suit or 
proceedin~ where the sureties were 
not parties , it mi ght be a pro
tection to them until 8et aside . · 
&uch has been decided to be t .t1e 
law in r ecard to settlements of 
ad ninistrators , guardians , etc . 
But in this case it is not per 
ceived how t his set t lement 
onerates with more efficacy than 
an ordinary receipt . If a ~h9r1ff 
should receive , on an ~xecution , 
double the at1ount he receipts for , 
would t he pl aintiff in the execu
tion have to go into a chancery 
proceeding to set aside the receipt? 
The sureties on l.is lond are 
respons ible for breaches of it ,and 
althoup~ the receipt in the case 
euppoced and the settlement in 
the ca se now under consideration
are certainlu prima facie evidence 
in favor of both the sheriff and 
his sureties , neither can be 
nleaded as a oar to the action . 
:hey may both be explained or aet 
a s ide as made through fraud or 
mistake . Hhy require two suite to 
settle what can as well be deter
mined in one? ' 

"That 1 t was the duty of' Gideon 
as clerk to make correct return 

, 
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quarterly of all fees received 
by him, and oi' the salaries by 
h im actually paid to his deputies 
or assistants , and that in fail
ing to do so, ~~ returning only 
a part of said fees , and falsely 
returning the amount paid for 
sal aries to his deputies,as 
charged in the first two counts 
of the petition, he co~tted 
breaches of his bond , for which 
t he plaintiff has a cause of 
action, is beyond question. 
And a~plying the doctrine of 
t he cases cited , it ia quite 
clear t hat the plaintiff is not 
precluded from asserting that 
cause of action by the approval 
by the county court of such 
false statements 1n i gnoranee 
of t e ~r fal sity~ " · 

In t he recent case of Sheboygan County v . :'rank 1. 
Zimmerman , contained in 103 h e L. ~ . 1045, the same be-
ing a case decided by the .liscons1n f:.upreme Court, we 
consider to be in point . 1he court , in discussing the ques
tion, at 1 . c . 104b, said : 

" r he defendants attempt to sup
port t he judcment on the ground 
that a cma~ittee of the county 
board audited ~i~ermann 's books 
and found them to be correct and 
in balance . The members of the 
committee examined only the 
entries contained in the books 
and obviously considered only 
the receipts . and disbursements . 
l isted therein . The balance 
shown by the books corresponded 
with the cash in bank and the 
cash on hand , and to that extent 
t h e books wer e corre ct and in 
perfect balance . The members 
of the auditing committee made 
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no investigation as to moneys 
collected or received by 
Zimmermann which he did not en• 
ter in his books . Cl early , that 
audit i n no way binds the 
c ounty . Ps was said in Town of 
Cady v • ..;ailey , 95 ~.is . '570,70 
N. i·, . 2 85 , 286: ' 1'he law appl:l cable 
to set t lements between private 
parties does not appl y to set t le
ments between a public corpora
t ion and its officers, resnect-
ing the handling by the latter 
or public money . Notwit~tanding 
such settl ements , if such officers, 
by a mistake or other wise , wrong
fully retain public money i n 
their hands , they may be pr o
ceeded against therefor at any 
time thereafter , upon di~covery 
of t he fects , with in t he period 
of the stat ute of limitations. 
Throoo , ~ub . Off . secs . 280-283; 
Otsego Lake Tp . v . K1rsten,72 
~ich. 1 , 40 N. W. 26 (16 Am. 
~t . Rep . 524) ; Palo Alto Co . v . 
~urlinge.me , 71 I owa , 201 , 32 N. l . 
259; Boardman 'l'p . v • Flagg , 7 0 
...ttch . 372 , 3d N. tl . 284; Sexton 
v. Richland County Sup'rs, 27 
-:a s. 349.' •t 

The same Volume of A. L. a. reviews all the 
authorities in lolissour1 a t page 1055 et seq. ,including 
the case of !.!arion County v . Phillips 45 .,:o . 75 , in 
which 1 t was det ermined that: 

".,'} the court , observi ng that the 
complaint was based not upon · 
fraud but mistru!e , r ested its 
allowance of recovery upon the 
nature of the set tlement as 
one partaking of an adjustment 

' 
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between principal and agent 
rather than a judicial pro
ceeding . u 

I n the case of &tate v. Roberts 62 do . 388 , it 
was held: 

111 settlement with a county 
tineal court , which consis te4 
of a mer e synopsi s of state
ments of accounts found in 
t he books of t he county clerk , 
and did not show vtl...e ther the 
balance cla1~ed was on account 
of cash , notes , or railroad 
bond a given by a sb6rifr who 
had been authorized to sell 
county swamp lands and take 
payment in one or all of such 
forms ,was he ld not conclusive 
in an action against the 
sureties, especiall7 s1 nee t he 
court members were to be con
s idered fiscal a gents of the 
county ~ and not judicial of
ficers ~endering judgments 
in the pre:n.ises . 11 

VIe are impressed with t he decie ion of t he court 
in the early ca~e of ~tes County v.Smith 65 Mo .- 469~ 
wher ein tt was held that , 

11 '.here a county t ax collec t or, 
through f raud or m1 stake ,fa11-
ed t o pay over moneys collected , 
and such items were omitted 
entirely i n a set tle~ent with 
the county board, such settle
ment had no more ef ficacy than 
an ordinary r eceipt , and did 
not prevent an action on the 
ort icial bond." 
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In the decision of Callaway County v . Henderson 
139 o . 510, it was held as follows : 

"' here a county clerk in making 
up his periodic accounts, re
quired by statut e , made only a 
partial account, and omitted 
items which s hould have been 
charged as fees_ and for other 
services rendered, examination 
and allowance t ~ereof by the 
county court were held to be no 
bar t o an action by the county 
to recover that vmich was re
ceived but not included . " 

In t he r ecent case of United f..tates Fidelity 
Company v. Huckstep 72 S . · . . (2d) 838, it was held 
t hat , 

"f ail u re to connider certain 
items in an official settle
ment between the county clerk 
and the county was held to 
leave the vray clear for con
sideration of t~ \tch 1 tems in 
an action for an accounting 
brought by the surety a gainst 
the clerk ' s estate . ~ 

CONC!..USION 

\.le are of the opinion t hat irrespective of the 
finding of the court to the effect that there was no 
fraud or embezzlement on the part of county officers 
in Howard County , and that aaid officers were dis
charged from further financial liability to the countyJ 
that said order is not a judgment which 1a res adjud1• 
eata or estops the county from taking ac tion against 
the officers and determining any balance due and owing 
to the county and collecting the same from t he officers . 
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II 

As~uming that tho eoanty 
quthority t o col lect t he 
ow~ng, can thoy, •ithout 
hol d the future s ltu •1es 
officers ? 

F'ebruory ~ ~ 19~7 

court !aa 
.ounts 

sult , with
of the 

As stated in the m ornndum that you hove · neluded 
with yo tr roq·\lost , t r.e Logisla ture has s ot 1 orth the ro
eeduro to be f ol l owed 1n tho evant cle ~ka foil t o rop )rt 
n~ o.y the fees as requi red by law i n Sec tion 11816, 

R. • ~o . 1$29. ·ect!on 11814, pAssed by the Lebisl a t ure 
in 1933, u~ge 372, c lso deal~ with t he collect ion of f eoa 
by the clerks atd reports on the n ymont of fees . 

It is tho ~1·1Jne duty o f tho county court t o guard 
~ealously the rtnnneos o 'the county. If oney and fees 

r o due the county ~rom ny office~ . t i s tho duty ot 
... be eount;y co\:l't to ""'ake ov&ry e t..,.ort to ;-ave same col lect
ed. Tbe~ororo , ! r i n tho op i n ion of the eo •rt nny officer 
of - tb.e county Ls i ndebted to the eounty, m d if tho county 
be tndebted to nny off icer , ow or in tho futuro, we th1nk 
t hat the c ounty con l egally withhol d t he amount 1 t mny o .. 
suen o~· 1cer ond the s ome may be treatod as n eount'lr claim 
or a otort . ho ~e are no decis i ons d b•oetly 1n oint 1n the 
C"' tste of "1 sonr1, b ut t ap;-o .... rs to he o woll o st bl l ahed 
rule of law as wna anid 1n the case or Price v . · L ncna ter 
County. 24 Po . County Cour t. 1. c . 235: 

"tioneed1ng, thol•f"forc , that the p l o i n tiff 
id rece 1 ve from thf~ ;!OUnty t.he h ove 

1llegnl pnymenta , can they be recovered 
back lnto tho count7 treasury. or u sed 
by w y of set-of'!'? The answer to tl) : a 
,I"!Opos1tlon is i'ully eontn!nod 1n County 
of !i llo~~eny v. ~r1er, 179 Pa . 639 . 
f uit na brought b y t ho county of" Al l e-
0heny to rocove~ rrom the control ler ot 
tr~t county ~1,200 . 32, all eged to hnve 
be en aid to bhn b y mls t nko 1n exceaa 
o f h 1s salGry lUI fixe d b y l aw. t.mong 
o ther defenaoa , i t waa urgeJ. thn . the 
poymsnts rende t o th e dofond~nt ond sued 
f or wero vol untary payments . ~lo court 
bel ow onter d j udgment in t~ vor o . t he 

• 
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county, a~1 this ec!s1on was afflrmod 
... y !..b.o r upreme : ourt. Tho lnte Ch et 
Just ice terrett, ~ ccl 1vorlng t 0 
opini on or t he co~t, a id: ' The act 
of 1864 be nt1 in force , the aa.ount re
eo 1ved by tho controller in excoaa o the 
SAlary thoro f i.xed U'tlS 1 therefore, 11-
logal. o, r;n tho grounda of !>Ubl t o 
- olicy, •he co~t waa right in hol inS 
that tho nw.xil:l vol ont1 non !'it :.njuria 
hns no application to tho illog~l ~ay
mont of public n1ds to n · yubl1c off nor , 
m~ro espocially, w_ore . os here , l t e 
t h o peculiar function of tbat of :cor 
t o guard tho ., l lc treasury . Public 
re·:enuos are but t r ':.lat unds , cmi' 0!1' · cera 
but t r uate os f or t a o. ml nistr a i vn .. or 
t ho pcop~o . lt l s no answer, t o a s u t t 
brc ght by a t r ustee t o recover private 
tr t3t funda , th t he · ad be en a arty 
t o the devastavit . There coul c be no 
retenti on by color of ~1~ht: 1b .ot 
v . Heoves , 49 r • 494 . 'J 1 th much the 
s t r onger r nson ls ~ is doctrine appli
cable whore the intorests or the whol e 
people are i nvolved, an: t ba auth~r1t1ea 
are, QCco~dingly, numerous to thls ~ffect: 
Now 0rlenna v . ; tnnerty. 27 La . I nn . 
681; Com. ~. l tel d, 04 Va . 26; Day Lnnd 
and Cattle Co. v . Stcto , 68 -> oxas , 526; 

• Steams!.!p Co . v . Young, 8D Po . i91; 
T~ylor v. Boord of Heal t t , 3l , Pa . 73; 
... mi th v . Com. , 41 Pa . 335. I t 1a ob
viously !.mnoteriel. w :ether t ho U l ogol 
pD.ymGnt ho t."'lrough doalgn ot- mi stake, 
r ol' , n o1 the1• ovent . the r esult must 
be not onl y- misuse or trllSt funds, but. 
w t ls of far moro importance. dcmore1-
1zation ln the aerviee. The only practi
cal c i.ff eronce 11oa in t his. tha t one 
mokos a criminal nnd the other a t r ustee. 
Co it is ~T.nterial by what officer the 
f unds are had and r eceived. F1eel1t~ 
to tho gov rnmont wh _ch he represent• 
and l a s orn to support makes reat1tut1on 
a duty. Ho can plead neither laeheo "\or 
estop el in palo o a su i t f or mal versa
tion . f ublie of eo is a pQbl1e truat 
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t he e anetity of publ i c ... Oll' rty i e 
ess~nt1o1 to t~a cue odmln'~ rD ~ 1on, 
~r · noces "ar ly · ~pl:cs r oaodt f or ony 
e'vors1on f~oo log!t-~ t o uae .' I 

III 

Does toe law fix the amount wb'l.ch a 
poraon mf'y chorge fot• pt•opar i ng tho 
~ino~c1al s tatem nt f or tho County 
~D ~rovidcd for in oct1on 12165 , L ~s 
of 1935·. 

You a1·o no oubt confused by tho f Act t hat in 1935 
t he Leglslotur~ re onl ed' nnd r e- Gnccted : ect 1on 12165, t he 
some being enac~od by the Legislature !n 1933 . The Legis 
lature mo· e no c"-nngo 1n e etion 12166, ...- t>;e 356 , Lnws of 
lt1ssour1 l 3~ , n ~:tch 1 t s s tn t od f\S f oJ.loms : 

~~or the ro~a etion of the copy f or 
t ho s t.n tc: ent t • co r t mtJ.y ol l ow not 
t o oxce-ed tllc nr ce r h u.nUL-od words 
and figuros pc~·tt~ to tho cle~k of 
the court or t he writing of the r cord 
nnd no pny shnl l be al lowed f or aating 
pr 1z1tec1 copy tn t he record. '{ 

e bolievo tho ohove !=" ope r·l y nnsvera y ur 1nqu1ry 
under que~t1on I II • 

• 

OL,IVER ~. NOLEN 
Ass~stont Attor ney onernl 

APPROVED : 

J' • • \'r 
( c t'r.g ) t torney voncr 1 

O"":l~ : LC 


