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.· 
Honorable Phil Donnelly 
Houae of Senate 
Jefferson City, Miasouzi 

Dear s ir: 

December 19, 1933. 

FIL ED 

Your Committee asked this department for 
an opinioa on Section Twenty-~hree of Commi~tee Sub­
atitute for Senate Billa Boa. s , 21, 22, 23, 24 and 
25, 57th General Asaeably (Extra Session). fhia is 
the first oppor~ity the department baa had to oom­
ply With that request for your Oomaittee. !he depart­
ment was buiiJ with other matters for the Oommi ttee on 
yesterday. 

This department is of the opinion it is ad­
vieable to revise Section T•eaty-three of oo .. it~ee 
Substitute for Senate Billa loa. 6 1 21 , 2a, 23, 24 
and as, as eame wa.s printed; and, accordingly, the 
Department submitted to your Coaaittee on December 
18, a proposed aubs~itute for said Sec~ion Twenty­
three. 

fhis departaent desizes to call the atten­
tion of your ColiJii ttee to two decisions of our SUpreme 
Oour~ upon the question of license for the sale and 
the manufacture of tlpiritous a.nd •lt liquora. 

The first case is State v. Bizaan, 163 Ko. 
page 1., and 1 t is the opinion upholding the State 
Beer Inspection Act, passed 1n 1899. In tbi~ case, 
the validity of the Statute was attacked on the ground 
it was a tax on property and &lao inY&lid beoause the 
amount of the inspection feea 118.8 measured by the amount 
of beez inspected. The Court held the inspection feu 
were not a tax on property. 
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on the question of right of s~ate to meacure 
the lloenae tees by amount ~ beer inapecned, the 
Oouri said in 162 Jl.o . 1. o . 30: 

•teamed counsel atrenuoualy urge 
tbat th1a oaae oa.D.not be a tax or 
~urden placed upon ~e bualneae, 
1n con~zad1atlnotion to a t ax upon 
a property, as we have hereinbe~ore 
deo14e4 booauae, they aay , an oocu­
p&t1on tax tnvolv-' two elemenie -
p&J11ent of a f1%M amount fo~ a fixed 
time, and a pem1 t ~ oany 1 t on 
tor a fixed t1 e . Thia aasumee that 
1n aome war the Leg1alature 1a r.,_ 
sb-1otec1 t o this e:zaot ihod bu1 
we hold that 1t 1e competent ior the 
Legislature to fix the &1DOunt 1a pro­
portion to the buatneaa done or 1he 
ou~ut aol4 aa ln this oaae. !hie 1a 
a ·matter toz tbe lawmaking powe~ ~ 
d.etermlne. and, aa •• b&Ye &lr.ady 
aald,lt doea not follow that a 11oenee 
muat iesue for e. fixed perlod. fhe 
t..poa1 t1on -of the ax 1a one thing; 
Ue lioenae, aDoihez. Oer~inl.y a 
a~tute providing for 11oens1ng !be 
aanuraotu.re and aale of beel", 8.nd 
con~~n1ng the tnspeotlon features 
of the aot before ua. and requirtng 
the p&Jment of tbe teea preaor1bed 
theretn aa a condition precedent for 
the 0a.:r171Dg oa bualneaa under aucb 
11oenae, would be a Y&lld exerolae 
of polloe power and such 1a the 
effeo~ of \hle law wben oonaldel:ed wt'h 
'he other atatutea 1n p!{1 :d'fi&a. 
uoh lnd1gn&t1ou ta expreaae oae 

of the briefs that 'Ule Leglalaw.te 
baa aeauae4 ~o l'aelf to preaor1be \he 
oereala wh1oh ahall be used 1n the 
u.nufac-ture of beer, espeo1allJ t.n ex­
cluding aeai and com. Oounael mua1 
aaeume tha' the two oereala ll&ke a 
pe:rfecilJ tnnoououa beer . Ae to thia 
•• need onl7 eay \bat tbe Leglalat~e 
can &baolu,elJ p r nent the brewing ot 
beer or other 1nto:de&t1ng liquor a.a 
1 t aeee f11, and 1n tbe e.xeroiae ot 
ita police power it oay exclude any 
cereal ~t in lta judgment woUld 
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be dele~erio~s k the healt-h of the 
people of this St&1e, and, 1~ thewe 
be a doubt aa "o the twxioua cbarao-
'•r of ~he cer eal then the legielatiYe 
determination of lbe tact 1a oonolua1Ye. 
Thia court cannot aa.y as a m&'lter ot 
judicial knowl edge, tit.~ •be tusel oil, 
resulting fro• tbe o117 subetanoe tB 
oozn, 1a not dele,er1oua 1n bur mad.e 
boa oom. In -.he cou:ne of 'Che azgo-
zraent. 1t appeared ~t, 1n a. oongrHslon-
&1 1nveat1ga11on ot food producte, Mr . 
Adolphue Busch, a brewer.of peat e:a:per1enoe, 
teattfted that he never used oo7n 1n making 
beez; tbat o-om and:barley dld not make a 
high gl'&de of beer; ~h&t fusel oil was not 
a pari1oularly heaJ. tb,y aut tole. However, 
the aale of 1ntox1oa:tlng liquor s ia not 
a natur&l rt.ght.,and 'lhe a•a.te •1 p:reacrlbe 
how t heJ shall oe made f or sal e, 1f a~ all . • 

~/19 

ture co!;dt~~xa~~:·a:~!:!o~ ~t:e:eO:Z:nhi!:~P~~;1~«!!1a-
t he bua1Deea done or ou~pui sold. • 

this case vae deo1ded ln 190~ . In 1903, the 
.A.O'i p~avidi:ng tor inapeo-tlon of ar4ent aplrita •• be~ore 
our Oour' and 1a ~eporte4 1n 170 Xo . tage 81. In th1• 
cas•, §teS! v . l!enaoh, 110 Ho. l . o . 1.11, the wr1te:r of 
tbe optnion .,Ud rel ative to right ot S1ate to 1 eYy a 
tu tbe amoUAt thereof dependent on the amount ~ goczade 
iQrd: 

' Bv.t purau.in.g o\her brattohea of t~e aub­
~eoima.ttez p:Ntsented by the ~eooN, we 
oo e ~ \he ruling aade 1n lton v. Ria­
souri• 9~ u. s . 275; ~re it wa.a settled 
that a ~ the aaoun' of whioh 1• 4"icmfut 
ou the liiiOg,t of the propertW!!to , a n 
tact , a tax .2! ~ ptqperf~ . • · • Su.ch 
be1ng the caae,~e &at rm er ~•• ew Jill.(•\ 
be held ~o il!lpin.ge on t-he pzovislou o.t 
o•Uon 3. J.r1t.el e x. c4 our Oona\ltll,!on, 
which declares ooncen11ng taxes, that : 
' they aball be uniform on the aame olaaa 
of arilbjecta W111hln the texorl iortaJ.. 11!Uta 
of the e.uthol'l'J' leT.Ytng tbe tu:• 
h
•In City v . s~1egel 1 eu~7a. where ti wae 

eld tha-t a lloenae tee n.a a 1az, suoh 
~az waa h•ld 1nTal1d &s no~ conforming t o 
the conat1tut1onal proY1a1an a boY• quot~d, 
in that 1 t ¢1eortmina"e4 l n f&1"<>r of a 
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Seo,lon '· of eaid Act; reada aa followe: 

•seot1oa 4 of the ~ baa tbeae . p roYia1ona: 
'!here aball be paid for t;~e rl&Dt aa4 
pr1Y1lege to u:outaetu.re for &ale 1Jl tllla 
nate d1at11led liquor a melucU.ag whlak.,, 
bra.n4r. rwa, a1n, &ad cllatllle 4 splrtf;a 
of all ki!t,Clj, wine a o~ aar tiAd a:ad nery 
olaaa of Yino~ 11qaora. and fer tke right; 
or p~1Y1lege to aell all .... 41at1lled 
or Yinoua liquor a or pro4uta • brol~Sllt 
or ahippecl 1nt;o t;]lta atate for tu •l• 
herein, a apeoial llcenae t.az of 10 Oeata 
foz wrerr c&lloa an4 at a like rate for 
an7 other quu.tiiJ oz fra.otion&l pari 
of a s&lloa oontalned 1n a reoeptacle 
of &nJ kin4 or ebaracter wbate•e~·~ 

13/lMI 

'the Court fi r at held. 'the 1.,1•1 •*•' aoi nt­
f1c1ent under ~he caid aectlon 4. (lfO •o. 1 ••• lOi). 

l'ext ille eourt held the !1:tle of tbe .lot waa 
autfiolent aad aa.id tu followiq wolllcl be a\lffioieat; 
title tor an aot; for ll&le and DINlu.faotve of 11quora 
&Del l1 .. nae tlunefo:r: 

•An AOt rela't1DC to the ll&lluf&e­
tuze &lad eale ot cl1at;Ule4 Ad 
Yinoaa 11qao:ra1, 1?0 Jlo. l.o. 
pages 105-107. 

laxt the wr1 ter o,t tlle opinloa htl4 the 11oenae t•• for pr1T1lese of ee~ltag fixed at so much ~er gal­
lon was a tax on p:rop-tJ for ~ reaaou: f1rtn -
the writer of :tu op1J'l1on po1nta4 to ~be t1tle ol the 
Ac:rt whlch reada aa foll owa: •• e'"aie 11oenae ~ on 
41a,llle4 llqv.ora. • The wrl tu of tl&e opinion funhez 
hfld that the 11oen•• fee n.e ekon to be a tax be­
oa~• ~· eaergenoy olauss pzoT14.a aa foll ows: 

•mere be1ug a def1o1eney ta 
\he reTenuee of the State 
oreatea a.a .. e:rcenOJ• (170 
Ko. l.e. ~· 107. 
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The n1tez of the op1n1on fUrther~ wha 
it ia aaoer~ained a ltoenee fee la t.poaeaiiilaiy for 
r.wenue, as he held waa ~he case tn 1?0 Ko. l . o. 109, 
such l1oenae fee ia.! ~. (170 llo . l . o . page 109), 
ancl agaiD 1n e&!!e opWOii the wr1 ~er thereof on page 
113 holda the case of elton •· X1saour1, 91 u. s. a75, 
aet~led the ~eat1on thai ~ _m the amount of wbloh 
la 4ependent on the amount oTPgpertx ~ la 1n tact 
a ~ on the prope;rtz: 1 taelf. !he oaae ---.IiH. na a 
R!ddler• • lioenae ~ and had no relation to tbe 11oen.-
1ng of 1nioncatlng liquor. !he ped.dler • • bualneaa 
waa oae that could ODl.J' be rtglated not Rtoh1b1 ted aa 
l iquor aan be . 

!he writer of thla op1n101l hel d - flrat, the 
aot wa.a a~ b.oauee of the title, and the nergeno7 
ol auae botllir•ted the lot ae a U.X eaaure. S•coDd, 
that the 11oen•• fe• waa a ~ on proputr. fhir4 
that lt failed to tax 11~o~ manutaotur~r mating llquor 
ou• of atate and ahlpplng aame u•o the aV.te. But 
the ••beza of 1ih8 Oovt were badly cU:r14ed. Two ~udgea 
oonouzred w1 th the n1 ter of the oplllion 1a all hla 
oouluaiona. one 3udp oonourre4 1n ldlng the A.o't 
unooua•1~ut1onal, &Del oonourr ed for tbat reaaon 1D re-
8\ll. t. ODe judge 1 ~D add.11i1on to ~h• o~her two aad ~he 
wr1 ~ez of the opt.Uon,agr•ed to t1:ra1 and tenth para­
graph of the oplnion, wlllob de&l i %eapeotiYel J w1 th 
the tn~ff1c1entr of the 1Dformat1on aa4 the tn•al1d1tJ 
ot the Aot beoauae lt requ1re4 ma.uutaotuez tor aaJ.e 
ln Jl1aaourl to p&J ten eenta · p• gallon, yet -.au-
f a oturer lD thle au 'to no aold 1n &u.otber a tate •• 
exempted from pa)"tng the ten oenta per plloa ILDd hence 
the Aot Yiol&tecl equal pzoteotlon ol&u" of the Federal 
Oonatltutlon. Anotbel' judge agreecl the 1nfo~t1on 
•• lnauff1o1 ent &lld the an unoanaU ~utlon&l beo4uae 
the title waa 1nau.ff1c1ent aDd aot app:rop1'1&~e to aD 
act l&Jtna a lioenae -&ax. Another ~udc• wrote an opinlon 
and held the wbole ao~ ab~ it wa• a propertJ tax. 

'lbta ~ ar~me.nt eubll1ta to you ~· &boYe \wo 
optniona for your oone1derat1on 1n oouneot1on wlth the 
propoaed l•g1ol &t1on r e l ating to lioenae f .. e for manu­
facture &nd aale o-t a rdent apiri te. Perm! t ihie 4eparl­
aent ~ make the suggestion tb&t the 111ataltea made 1n 
t he title and the emergenoT clause of the oa.e reponed. 
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1n 170 ItO. page 81, be •oided :when the Oo~~m1 ttee Subati tu"te 
for Senate Billa 6, 311 22, 23, 34 and 25, ts put 1nto final 
ahape. 

fb1e deparhlent aubmi tted to ~our Collll1 ttee on 
yeatexd&y a propoaed subetitute for Seo\lou 33 of the &boTe 
named C~lttee Subat1tute for Senate Billa 6, 31 , aa, 33, 
34 &114 35 . 

Joyoe on 1 lntoxioat1Dg L1quor4' aya: 

•ne legiel.ature 1n the exerc1ee of 
1te power to 1m.poae a tax upoa the 
l iquor tzatf1o and to olaaaifJ for 
that purpoae •1 provide 'lbat the 
amount of the~ 1a to be d.e-.ermined 
oa t~ b&aia ~~• a.ount of tu.l neea 
done and suoh a la• la not Wbleot 
t o the objeotlOD that lt 1a not un1-
fo.ra. • 

llr . loyae c1'iea i.he fol lo•1ng oases aa support1Dg the abo'fe 
quoted e%oerpt fr om his work . 

Parrish 'f. Gurthi 26 La. Ann. 1.0; 
Ex Part-e Karah&l , 64 Ala . 360; 
Albenaon Y. a1laoe, 8~ • .c. -i?9; 
Albr$Cht Y. St ate, 8 Tex. App . 316. 

e are 8Ubs1tt1ng herewith ihe fora of Subatl~te 
for Seot1on 23 of Oo.a1tt•e 6Ubatltute of Senate 81111 6 , 21, 
~a, 23, 24 and as. prov1d1ng for l aa.pect1on and gaug~ of 
1Dtox1c&t1ng 11quora and f~•• tor a&1d eerY1oee fixed at aama 
aaount on 'he gallona.ge baaia aa 1a proY14e4 ln aa1d seott.on 
23 aa same now appear• 1n the &boTe aent1oned Oo•1ttee Sub­
at1t~te for enate Billa . 

Your O~ittee now baa be"on 1t the 'lwo forma ot 
Section ooTering 11oenae fees to be obarged b7 the State f or 
1n~x1oa:t1ng l1quo~l,, to-wit: One ln 'lhe font of oooupatloa 
tax and the othez 1n the fora of J.napectlon fees . 

APPROVED: 

noi' KciiTTitiB 
Attorner-Geueral. 

EOC/U 

Very respectfully, 

fDHiW o. ORow 
Aea1atant Attorne7-G«ne%&1. 


