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December 19, 1933.

FILED

Homorable Phil Donnelly S A
House of Senate »
Jefferson City, Missouri

Dear Sir:

Your Committee asked this department for

an opinion on Section Twenty-three of Committee Sub-
stitute for Senate Bills Nos. 6, 21, 32, 33, 34 and
25, 57th General Assembly (Extra Session). "this is
the first opportunity the department has had to eom-
ply with that request for your Committee. The depart-
ment was busy with other matters for the Committee on
yesterday.,

This department is of the opinion it is ad-
visable to revise Section Twenty-three of Committee
Substitute for Senate Bills Nos. 6, 231, 33, 33 24
and 35, as same was printed; and, accordi tho
Doplrtnent subnitted to your co-nittco on clbor
18, a proposed substitute for said Seetion Ttonty-
threl.

This department desires to call the atten-
tion of your Committee to two decisions of our Supreme
Court upon the question of license for the sale and
the manufacture of spiritous and malt liguors.

The first case is State v. Bixman,K 1623 Mo.
page 1., and it is the opinion upholding the State
Beer Inspection Act, passed imn 1899, 1In this case,
the validity of the Statute was attacked on the ground
it was a tax on property and also invalid because the
amount of the inspection fees was measured by the amount
of beer inspected. The Court held the inspection fees
were not a tax on property.
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On the gquestion of right of State to meagure
the license fees Ly amount beer inspected, the
Court said in 162 Mo, 1.0, 30t

“Learned counsel strenuously urge
that this case cannot be a tax or
burden placed wpon the business,
in contradistinetion to a tax wpon
a property, as we have hereinbefore
decided, becsuse, they say, an ocou-
pation fax involved two elements -
payment of a fixed amount for a fixed
time, and a permit to ecarry it omn
for a fixed time. This assumes that
in some way the Legislature is re-
stricted to this exact method, but
we hold that it is competent for the
Legislature to fix the amount in pro-
portion to the business done or the
output sold as in this case, This is
2 matter for the lawmaking power to
determine, and, as we have already
said,1t does not follow that a ligense
uwust issue for a fixed gorlod. The
imposition .of the tax is one
the license, anct her, OCertainly,6 =a
statute providing for licensing
manufagture and sale of beer, and
con the inspection features
of the aet before us, and requiring
the payment of the fees presoribed
therein as a condition precedent for
the carrying om business under such
license, would be a valid exercise
of police power and such is the
m“:h:: m:u law Mh mmudcrd with
o tes 5]&15.
Much 1%’41«: is express one
of the 8 that the Legislatute
has assumed to itself to presoribe the
eereals which shall be used in the
manufacture of beer, especially in ex-~
¢luding wheat and corn, OCounsel must
agsume that the two cereals make a
perfectly innocuous beer. As to this
we need only say that the Legislature
can absclutely prevent the brewing of
beer or other intoxicatiang liquor as
it sees fit, and in the exercise of

its police power it may exclude any
cereal that in its judgment would
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be deleterious to the health of the

eople of this State, and, if there

¢ & doubt as to the noxious charac-

ter of the cereal, then the legislative
determination of the fact is conclusive.
This court cannot u{hu & matter of
judieial knowl , that the fusel oil,

resul ting from the oily substance in

corn, is not deleterious in beer made
from corn. In the course of the argu-
ment, i1t appeared that, in a congression-
81 investigation of food products, ¥r.
Adolphus Busch, & brewer,of great experience,
testified that he never used corm in making
beer; that corn andbarley did not make &
high of beer; that fusel oil was not

a particularly healthy article. However,

the sale of intoxieating liquors is not

a natural right,and the State may presgribe
how they shall be made for sale, if at all, "

In the sbove opinion, the Court , the Legislia-
ture could fix the amount of license in proporiion %o
the business done or output sold.*

This case was decided in 1901. Ia 1903, the
Aot providing for imspection of ardent spirits was before
our Court is reported in 170 No. 8l. In this
cage, v. mi 170 ¥o. 1.0. 118, the writer of
the opinion said relative to right of State to levy a
ﬁm amount thereof dependent on the amoumt of goods
d3

"But pursuing other branches of the sub-
jectmatter presented by the record, we
come to the rul made in Welton v. Nis-
souri, 91 U. 8. 2Y5; where it was settled

that & the amount of which is 3
:tm the of the property sold ;m
- .. e A e st

be held to I.npinge on the provisions of
seebion 3. Article X. of our Constitution,
which declares concerning taxes, that:
‘they shall be uniform on the sane glaas
iw‘gﬁ limite

o I TR S
nera iile"s TRASROL . SPIN; Il ;e

tax was held invalid as not conforming to
the constitutional provision above quoted,

in that it disoriminated in favor of 2
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meatshops in ome portion of the eity,

and inst others in another portion

thereo}; 1&.&3 #n the first instange
;1 gsz'et . and on the second tax

Section 4, of said Act reads as follows:

"Section 4 of the agt has these provisions:
*There shall be paid for the right and
pruuor to manufacture for e in this
state distilled liquors ineluding whiskey,
brandy, rum, gin, and distilled spirits
of all kinds, wines of any kind and

class of vinous liguors, and for the right
or privilege to sell all sush distilled

or vinous liquors or products, brought

or shipped inte this state for the sale
herein, a special license tax of 10 Cents
for every gallon and at a like rate for
any other gquantity or fractiomal part

of a gallon contained in a receptacle

of any kind or charagter whatever':

The Court firet held the indistadnt not suf-
ficient under the gaid section 4. (170 No. l.e. 104).

Fext the court held The Title of the Act was
sufficient and said the following would be sufficient
title for amn act for sale and manufeacture of ligquors
and liecense therefor:

"An Act relating to the manufac-
ture and sale distilled and
vinous liguors®, 170 Mo. l.e.
pages 105-107.

Next the writer of the opinion hgléd the license
fee for privilege of selling fixed at so much per gal-
lon was a tax on p ty for two reasons: first, -
the writer of the ion pointed to the title of the
::t 31:: r:n.u u. ollows: "A st:&dlmh: tax on

stilled liguors. The writer of ¢ on further
mg_thtmumfummtegambo-
cause the emergency clause provided as follows:

"There being a deficieney in
the revenues of the 3tate
creates an emergenocy" (170
Mo. l.e. page 107.
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The writer of the opimion further when
it is asgertained a license fee is impo y for
revenue, as he held was the case in 170 No. 1l.e. 109,
such license fee is a « (170 ¥o. 1.c. page 109),
and again in sane op n the writer thereof on page
113 holds the case of Welton v. Missouri, 81 U. 8, 275,
settled the guestion that a the amount of which
is dependent on the amount w is in fact
a on the property itself, e case olted was a

's license tax and had no relation to the licens-

of intoxicating ligquor. The peddler's business

was one that could only be regulated not prohibited as
ligquor can be.

The writer of this opinion held - first, the
act was a because of the title, and the emergency
clause both treated the Act as a tax measure. Second,
that the license fee was & tax on property. Third
that it falled to tax liquor manufagturer making liqmr
out of state and shipping same into the state. But
the members of the Court were badly divided. Two judges
concurred with the writer of the opinion im all his
conclusions. Omne judge concurred holding the Aot
ungonstitutional, and concurred for that reason in re-
sult. One judge, in addition to the other two and the
writer of & lnioa,:focd to first and tenth
gn.ph of the opinion, ich dealt reapectivel th

he insufficiendy of the iaformation and the invalidity
of the Act, because it required manufacturer for sale
in Missouri to pay ten cents per gallon, yet manu-

fa eturer in 8 state who sold mihor state was
exempted from paying the ten cents per gallon and hence
the Act violated equal protection clause of the Federal
Constitution. Another judge agreed the informagion
wags insufficient and the ae¢t unconstitutional because
the title was insufficient and not appropriate to an
act laying & ligense tax. Another judge wrote aa opinion
and held the whole asct showed it was a property tax,

This dppartment submits to you the above two
oguum.:: for your consideration in comneotion with the
¥ sed Jegislation relating to license fees for manu-
agture and sale of ardent spirits. Permit this depart-
ment to make the suggestion that the mistakes made in
the title and the emergency clause of the case reported
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in 170 M6. page 81, be avoided when the Oommittee Substitute
for Semate Bills 6, 31, 33, 33, 24 and 25, is put into final

shape,

This department submitted to your Committee on
yesterday a proposed substitute for Jeetion 23 of the above
nased Committee Substitute for Senate Bills 6, 31, 323, 23,
24 and 35,

Joyece on "Intoxicating Liquor® says:

"The legislature in the exercise of
its power to impose a tax the
liquor traffic and to c¢lass for
that purpose may provide that the
amount of the is to be determined
on the basis amount of business
and such & law is not subjeot
;o t&: objection that it is mot uni-
orm,

Mr. Joyce cites the following eases as supporting the above
guocted execerpt from his work.

thh v. Gurth, 26 La. Ann, 140;
Ex Parte nnmi 64 Ala, 260;
Albertson v, 1m 81 N.C. 479
Albrecht v. State, 8’ Tex. App. 31

iie are submitting herewith the form of Substitute
for Seetion 33 of Committee Substitute of Semate Bills 6, 21,
23, 34 and 35, providing for inspection and ing of

u%onnsug nmu and fees for sald services uod at same

amount on the gallonage basis as is provided in said Seetion
33 as saune now appears in the above mentioned Committee Sub-
stitute for Semate Bills.

Your Committee now has before it the two forms of
Section covering license fees to be charged by the Stete for
intoxicating liguors, to-wit: One in the form of oegoupation
tax and the other in the form of inspection fees.

Very respectfully,

APPROVED:

Assistant Attormey-General,




