
TAXATION : 
SALES TAX : 

The sales tax shoulu be collec~ed 
on tangible pe rsonal property 
sold to the county court if the 
seller is engaged in the business 
of selling such pr operty . 
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FILE lion . \:-il bur ·• Daniels , 
Prosec~tin Lttor ~ey 
Houo.ru County 
Payette , 1. ir.couri 

Delli' I •• r . Dan i ol s : 
cl 

tloplying, to your l e t ter of ... (, cen t date , whel'O in 
you requost an opl.1ion f r om t •1ic ue part ont on the follO\·,ing 
statement of fac ts . 

" I woul u l i ko an opi'l .... on on the fo l l owing : 
Uoos the County "'ourt have to pay a se.lea 
twt u1 l umber t"urch!~ed f r o.o individual 
fa.L'mo r s , ~aid l UltbCl' to oo used by tLo C .. ..iu.nty 
Court i n tho construction of roads and 
bria es?" 

Ap_arently , from your let ter , JOU arc uni:e · tu~ in
pr(;s:;lon thtt tho sales tax shoul d 1vt be collected on pur
chases o1' l umber made by tho County Court f z•om fa.rJ:t<.r s for 
two reasons : first , th t the counties a:>e 'lot liaol c.; for 
po.v . ont of such tax end; second , tht...t fo.r;:;:c. rs arc not en
gacea in the busino :Js of r.c l linG l tunbor at r eto.il . 

Lnder section 11407 rl . ~ . ! o ., 1939 , the t erm 
"person" is uofinod in subsection "a11 t hereof as fo llows: 

"' Person ' includes any individual, firm, 
co- partner shi p , joint adventure , asoocia-
tion , corporation, municipal or private , 
a.1d whether orgttnlzeu for ~)rofi t or not , 
state , county , political subdi~ i eion , stato 
depart ment, commission, boar d , ouroau or 
8.t_,ency (exc~..;pt the ~..~t at,e Hi ghway Department ) , 
oatato , trust , busi ness trust , roceivor or 
trustee appointed by the ...,tate or I'ederal 
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Court , syndicate , or any other group or 
co~bination actine as a unit, and the 
plural as v1ell t s the singular nur.1ber. " 

From t hi s definition, it is apparent that counties 
are included 'Within the term "person". 

Section. l l408 of said act~ amended by Laws of 
l •. issouri, 1941 , page 701 , requires so..les tax to be i ::aposed on 
each retail sale of tangl ble personal property . Section 11412 
makes it the duty of every person making a purchase or re
ceiving a service which is taxable under tho act to pay t he 
rutlount of the tax to the person makin..., "'he sale . Since the 
act by t h o definition of the term "i>erson" includes a county , 
t ! en t he1·e is no question but t h at a county under the pro
vision of said section 11412, 11ould .)e r e 1u ired to p ay the 
anount of t he tax to the person u aking the sale or renderine 
the acrvice . 

On the question of whe t l'l.u r or not the f artler , in 
selli .c; b.i~ l umber t o t he county court l s engo.~od in a bus
lneos which is taxabl e unuer t ho act , we call your attention 
to tho d')fini tion of the term "busine~s " under sub section "C" 
of said section li407 whic~ reads a s follows: 

" ' Business ' include s any activity cngaeed in 
by any person, or caused to be engabed in by 
him, i th the object of bain, benefit or ad
vanta~e , either direc t or indirect and the 
c l assification of which business is of such 
character o.s to ~ subject to the t erma of 
this article . The isolated or occasional ::: a le 
of t~~gible personal property , service , sub
stance, or thing, by a person not cngased in 
such ousineas does not constitute engaging 
in busine ss , within the mem.in..;. of ljhis article . 11 

It will be noted that t he last sentence of this para
graph defining 11business 11 states that t he lsolated or occasional 
sale of t a1 0i ble personal property by a person not enen~ed in 
such buoiness does not cons titute enga3ing in busine ~ s within 
the 11oaning of the sales tax act . 

In voltune 29 of the Permanent Ldition of · .• ords and 
Phrases , at f)age 120, we find where the term "occasional" was 
definen as fol lows : 
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"'In the fe~eral law, thG carrying on 
of business \iithin a state means sene
thing mo i'o -vhan a c a sual or occasional 
purchase of c oods ; t he business must be 
continuous or at l east of some duration.' 
... t . Louis \dre - J..ill Co . v . Consolidated 
Barbed- .dre Co ., 32 F . 802 . The concl usion 
~tould have fit ted the fao.ts if t he jud0 e 
in writing that opinion had used t ne word 
' isol ated ' 1nstoad of the words •casual or 
occasional. . • Ne\7 1 .. aven Pulp & doard Co . 
v . Downingtown Mf g . Co., 130 F . 605 , 609 . " 

Appl y i ng this rul e to the fact s which you have 
aubmi tted it would not seom tLat a farmer v.oul a be classed 
as one ~ho is engaged in the bu~iness of selling llli 1ber to 
the County Court unless the b~siness is continuous or of some 
durat.ion . Of course , each particul ar case woul d h ave to 
be deterr...ined upon the facts as they q>pl y . The fact t hat t h e 
County ~Jou.rt uses t i·.is lumber for t he construction of roads 
~~d brid~es would ~ot be detcr~nativc of your quest ion . 

COJTCLU!:.ION 

Fr om the !"ore going, 1 t is the op i nion of t '_is de
partoent tha t t he retail sales of tangibl e per sonal _property , 
includinG lumbe~ sol d to a County are , subject to t he pro
vision of t h e sales taxret , if' t h o person I!laking such sale 
is engaged in the b1.1siness of relling l umber at r etail. " e 
a.ee f urther of t he opinion t na t if such se1ler , being a 
farmer who is se l l i ng surpl u s lumber f r om h is premises , makes 
only occasional sales and li' he is not engaged in the business 
of selling lumber at retail• then such t r ansactions are no~ ~i th
i n tho provision of the sal~c tax act . 

AP .. B.OV D: 

V l:.iL.. C. 'l'lXRLO 
(Act1nv) Attorney General 
.l"• 3 : A 

nespectf'ully submitted 

'l''lRE • Bu •• TOll 
Assistant Attorney General 


