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INCO&E TAX: Salaries of county and city off icia l s are con
sider ed in computing income tax . 

~ebruary 11 , 1935 

Hon. Barker ~~vis , 
Prosecuting .. Lttorney , 
Canton , .t.1 s~our1 . .., ·~.,,., .... ____ / 
Dear Sir : 

This wi l l acknowl edge receipt of your l ett er 
which is as follows: 

"Pl ease advise .Jle if the following 
are s ubj ect t o ~issouri State Income 
Tax: 

'1 . oal ar ies of Count y Offic ers . 

~ 2 . ~alaries and fees of City 
Of f i cers , elccte~ or C??Ointed , 
in ~uniclpa11ties of kissouri . rt 

,;)ection 10115 , Lalw of ~ .is souri , 1931, pa4;e 365 , 
provides for a levy of an incoLe tax of t he aLount s therein 
specified , ana stetes: 

"A tax shall be levied upon , aasessed 
against , collected fro~, and pai d by 
every individual , u citizen or resident 
of this state , upon net inco~e r eceived 
from all sources during the preceding 
year in excess of t he ex~ptions now 
or hereafter provided. " 

Sections 10118, 10119 , 10120 and 10122 , R. s . ~o . 
1929, prescribe the exemptiont whi ch are a l l owed under the 
income tax l aw of Lissouri . The only provision of any of 
these sections •;hich could hcve any bearing upon your ques
tion i s sub- division (5 ) of ~ection 10119 , vmich provides: 
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"The follomne income shall be exenpt 
from t he provisions or this artic l e : 
* • • ( 5) the compensation of public 
officers for public service where the 
t axation thereof would be repugnant 
to the constitution. " 

Section 6 of Article X of the Constitution of 
uissouri provides thst certain properties therein named shall 
be exempt ~om taxation , the pertinent part of which is as 
fo llows: 

"The property , real and personal , ot 
the State , counties and other nunicipal 
corporations , anu cemeteries, shall be 
exempt from taxation. • • •" 

Section 7 of .said Article provides as fo llows : 

"All laws exeL~tin5 property from 
t axation , other than the ) roperty 
above enunerated, shall be void . " 

In the case of ~tate ex r el . Globe-~emocrat Pub . Co. 
v . Gehner, 316 Lo . 694 , with reference to the attitude of the 
l aw on exemptions , the court sai d , 1 . e . 695: 

"The policy of our l aw , constitutional 
and statutory, is that no property than 
tha t en~rated shall be exempt from 
taxation." 

In t he case of People ex rel . Rice v . Graves , 273 
N. Y. s . 582, 242 l~pp . Div . 128 , it is held that an income 
tax is f ounded upo~ the protection af~orded to the recipient 
of the income by the State , in his DerEon , in his right to 
receive t he income and in his enjoyment of it ~hen received . 

In the cr se of Ludlow-Sayl e r Wire Co . v . ,/ollbrtnck, 
275 Lo . 339, »hich we& the controlling case in this state up
holding the constitutionality of the original income tax l aw 
passed in this state, and was decided at the April Term, 1918, 
of the Supreme Court , it i s stated , 1 . c . 350: 

"The &overnment of t h is State is a 
r epresentative republ ic in which all 
the power to make lav1s in the nao.e 
and ui th the authority of its con-
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stituent elements--its citizens 
en masse--is l odbed i~ the temporary 
Leclslat ure , subject only to t he 
restraini ng clauses of the const i t u
tions of the State and Nation. upon 
thi s pri nciple is rounded the in
herent power or that body to legisl ate 
et will on ... ny subject and to any 
extent ~nen , i n so doinb , neither the 
s tate nor the national Constitution 
is overridden . " 

.~a at 1 . c . 359 , c uoting from t he supreme Court of 
the United States, approvingl y , the fo llo·;ting: 

" ' There is no general supervision on 
t he part ot the Nation over State 
taxation ; and in respect to the 
latter , the State hds , speaking sener ally, 
the freedom of a soverei gn both es to 
objects and n...ethods . ' " 

And at 1 . c . 351 the court a?~~ov1ng1y quotes the 
fo llowing : 

"'The po,1'1er to tax rests ur on nf' ces
sity, and is inherent in every 
soverei gnty . The Le~islature of 
every State possesses it, whether 
particularly specified in t he Con
stitution as a grant of power to be 
exercised or not . In reference to 
taxation , the Constitution is not so 
much to be regarded a grant of power 
as a restriction or liEitation of 
power., n 

And at 1 . c . 353, speaking of the 1 constitutional pro
vision t hat t axes on property should be l evied accoraing t o 
value, the court construes that provision not to apply to 
income taxes, and approvingl y quotes from Bl ack on Income 
Taxation (3 ~d . ) , p . 41, sec . 36, as follows : 

"'A t ax on incon...es . i.s not a tax on 
property, ana a tax on pro9erty does 
not e~race incoLes . • • • For the 
same reason a tax l aid on inco~es is 
di fferent from a tax l aid on the pro
perty out or which t he income ar ises , 
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and a lthoue;h a s t a tute t.te.y te.x l and 
a t a di fferent r a t e fro~ t hat i mposed 
on i ncolliBs , i t is not therefore in 
conflict with a cons titutional provision 
tha t t axation 2E ~11 sneci e s of property 
must be uniform. ' ., 

And a t 1 . c . 355 t he court says: 

" * • * it f ollows that t he excluded 
classes of property e~brecing incomes , 
etc ., a re not withi n t he regul ative 
provisions of the ponst i tution (Sees . 
6 , 7, ~~t . 10 ) specif yine whe t ' p roperty ' 
shall be exempt f rom taxation. " (The 
court makes a l i ke differentiation with 
re s~ect t o s ec . 8 of Art . 10) . 

I n the ca s e of Bacon v . Ranson , 331 1:o . 985, 56 s . w. 
(2d) 786, the consti tutionali ty of the 1931 income t ax l aw was 
a gain challenged , and the court t here decided that an income 
t ax is not e t ax on property a s the term is used in Sections 
3, 4 , 6, 7 and 9 , ~ticle 10 of the Constitution of ~issouri , 
and likenise hol ds tha t this statute is not violative of the 
due process and equal protection clauses of t he Fourteenth 
Amendment to the United ~tates Constitution. 

The statutes exempting certain properti es or income 
therefrom froru t he payment of an incoEe tax i n t his state do 
not name the s alar ies of county officers , nor the salaries 
of officers of municipa lities , a s coming within the exempted 
class . On the contrary, Section 10115 , Laws of L.issouri, 1931, 
provides tha t the income tax shall be computed upon net income 
r eceived from all sources during t~e preceding year in exces s 
of the exempt ions provided . · 

The 1931 Act became effective i n t be .s ummer of t ha t 
year, and t here can be no question he1·ein as to changing the 
salary of an off icer duri ng his term of office, if fo r no other 
reason , because of the lapse of time since the enactment of 
t his l aw. 

A per son ' s salary , when received by hi m, does not t here
after b el ong to t he county , or to the stat e , or to t he p erson 
who has paid it to him, and there can be no application of the 
constitutiona l exemption of Section 6 of Article X of the State 
Constitution. A county offi cer or city official , when he is 
paid his s alary , has r eceived an income just the same , within 
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the meaning of the income tax l aw , a s if he had received 
this money fro~ a private source , ~~d by the te~s ot 
Section 10115 he is required to pay upon his net income , and 
in figuring \ihat is his net inco::.e '1-J.is sa lary should be in
cl uded . 

CO?!CLU3I ON 

I t i s our opi~ion that in arriving at the net income 
of a person resident of ~issouri who has r eceived during the 
pr eceding taxable year un i ncooe i n the foro ot sa lary from 
a county or fro:.;l a city vd thin .wissouri , such salary so re
ceived should be considered a part of hi s income taxable under 
t he luws of thi s state , and he should fi le a return and pay an 
income t ax t o the state unless aft ei having so figured his 
net income the exc~ptions ~s set out in the ~bove referred to 
Sections 10118 , 10119 , 10120 an~ 10122 relieve him of s uch 
duties. 

APPROVED : 

ROY UcKI TT .. \ICX , 
Attorney General . 

D'lsHR 

Yours very truly , 

.iht.t\1\.E .u TvOH , 

.ssistent Attorney General. 
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