
\!JORKJiffiN ' S CJHPENSATION 
I NSURANCE : 

~-·------, 

Rmpi oyers under the Workmen ' s Compens a tion 
Act must pay the total cost of insur~nce 
covering their liability to their emp loyeeso 
The e mployee is prohibited, by t he Com
pens a tion Act of this Sta te , from paying 
any pa rt of such cost of insurance. 

~ ~a 
September 3, 1953 

Honorabl e Hobert _. . Crist 
Prosecuting Attorney 
She lby County 
Shelbina , Miss ouri 

Dear t1r. Crist: 

This Hill be in r eply to your l etter requesting tho 
op inion of t n is of! ico whe t hc.r the County Court of ~helby 
County may l m.Jfully pay hal f of the insurance Pl'e raiu.'US and 
the employee s of t he county pay the oth .. r half of t he co::: t 
of such pre~~ums if the county e l e cts to a ccept tho provi
sions of t he .. orlrmen ' s Compensa tion Act a s an employer and 
the county procures insurance coverir~ i ts liability to i t s 
employees under the Let . 

Your l ettt.r, r equt s t .ing the opinion# r e ds a s fol lous : 

naur County Cour· t desires to toke out t-lork
men1s compensnti ~n on its l ebor ing p6rsonnel . 
Our Court furtht- r iJroposos to pay one- half 
of the insurance pr e miu."llS nnd the e!llployees 
a re to pay t h e other one-hal f . Is s uch ac t lun 
per miss i ble? 

"I f it is not perniss i bl e f or the ~ounty Court 
t o pay one - h a lf of the insurance premiums and 
t he employees to pay t h e other one - half, wou l d 
it be a ll riGht f or the Cow1ty Court to pay al l 
of the premium? Hould 1 t make any diffe rence 
if the employees acroed in writing to pay one
ha l f of the insurance preriiums ?" 

Section 287 . 030, V . A.H. ~ ., 1949, provide s thut with 
oth er politica l subdivis ions of t h is Stato counti e s may e l ect 
to a ccep t the chapter on workmen ' s compensation as an omp loy
er , a nd if ;.;.nd uhen s uch e l e c tion is made a ny county 1n t h is 
State is an employer l ike rilly oth er employer a s defined in 
s aid s e ction . i'Je aro e nclosing u copy of the opinion of t h is 
of f ice dat ed Febr uary 7, 1950, holding th~t unde r the terw~ 



Honorable hobert L . Crist : 

of Section 3693 , R.s . Mo . 1939 , counti es could e l ect to ac
cept the terms of the Compensa tion Act respecting their em
ployee s . 

·fue \/orkmen ' s Compensation Act of this State provides 
tha t the procuring of insurance by the emp l oyer to cover 
liability of the employer to his employees , if bo t h have a c 
cepted the Act, is compul sory . This requ irement is contained 
in Section 287. 280, Vernon's Annotated Missouri Statutes , 1949 , 
which r eads as follows : 

" E.'mployer must carry insurance--fai lure --cor.!
pensation commuted--exception. bvery employer 
electing to a ccept the provisions of this chap 
ter, shall insure h is ent i re liability there 
under excep t a s heroaftor provided , with sorn~ 
insurance carrier authori zed to insure such 
l iability in t h is st~te , except that an em
p l oyer may himsel i' carry the wh ole or any p art 
of such liability Hithout insurance upon satis
fying the commission of h is ability so to do . 
If the employer fail to co~ply wi th this sec
tion , an injured employee or h is dependents 
may elect after the injury to recover from 
the employer a s t h ough he h ad re j ected t his 
chapter, or to recover under this chapter 
1-1ith the compensa tion payments co •. 1mu t ed and i m
media tely payable . If the employe r be c arry
ing his own insurance , on the application of 
any person entit l ed to c ompens ation and on 
proof of defaul t i n the p ayment of any instal l 
ment , the commission shall require the employer 
to furnish security for the payment of the com
pensation , and if not g iven, a l l other campen
s a t ion s hall be comr.lUted a nd b ecome immcd.i8 '..;?.) '' 

payable; provided, thu t employers engaged in · 
the mining bus iness shall be required to insure 
only their liability h er eunder to the extent of 
the equival ent of the maximum liability unde r 
this chapter f or ten death s i n any one accident , 
but such employer may carry h is own risk for 
any excess liability. " 

The Act further provides , in plain and brief terms , 
that the employee shall not pay any purt of such insurance 
cos t . That p rohibitory provision constitutes Section -287.290 
of said Act , lvh ich state s : 
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11 1-.Jilployee not to pay coot of' insurance . 
No part of the cos t of such insurance 
shall be assessed aga i nst , colle cted 
from or pai d by &.ny e mployee . " 

Said Section 287 . 290 uses tho phrase "such insurance" , 
and manif estly i ts ter~ are intended to be und are of the 
essence of the requirement of insurance under the s a id Section, 
287 . 280 . Thi s , it is p l ain, l-Ie believe, ~Jas the intention of 
the Legisla ture in the enactment of both of s aid sections . 
The rules of construction of the meaninG of sta tutes , adopted 
and f o llowed by the text writers and the Appella te Courts of 
t lus State, provide t hat if a s ection of the statutes provid
ing the me t :1od of doing an ac t , or prohibiting the doing of 
o.n act, is of the essence and substance of the matter involved, 
then the sta tute is mandatory . 

59 Corpus Juris , pp . 1074, 1075 , states the following 
text on t his question, to- 1·dt : 

~~~~ -1~ 'ir But a provision relu ting to the es 
sence of t h o t~ng to be done , that is , to 
matters of substance , is mandator y , and 
when a fair intorprotati on of a sta tute , 
wh ich directs acts or proceedings to be 
done in a certain way, shm-r~ t hn. t the 
l egislature intended a compliance with such 
provision t o be essentia l to the validity 
of the act or proceeding , or \"/hen some ante 
cedent and prerequisite conditions must exist 
prior to the exercise of power, or must be 
performed before certain othe r powers can be 
exercised, then the statute must be regarded 
as mandatory . So it h~ s been held that , where 
a statute is founded on public policy, t hose 
to wh om it applies should not be pe rmitted to 
\..raive its provisions . " 

The Appellate Courts of t h is State have consis tentl y 
follm.red that rule in t heir dec is ions . That question l.ra.s be
fore the Bupreme Court of tlus Sta te in the case of State ex 
rel. bllis vs . Brmm, 33 s .·.: . (2d ) 104 . The Court , follmrirlG 
the rule, quoted 25 R. C. L., Se ~t ion 14, pp . 766 , 767 , and in 
approva l, l . c . 107, said : 

" ' A mandatory provi s ion is one the omission 
to follow wh ich renders the proce eding to 
which it rela tes illegal and void , wh ile a 
directory provision is one the obse r vance 
of wh ich is not necessary to the val idity 
of t he proceedinG• Directory provisions 
are not intended by the l egis l ature to be 
disregar ded , but where t h e consequences 
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of not obeying them in every p articu l ar 
are not prescribed the courts must judi 
cially dete r mine t hem. There is no uni
versal rule by wh ich director y prov isions 
i n a sta tute may, in a l l circumstances , 
be distinguished fro~ t h ose which are 
mandatory . In the determination of this 
question, us of every oth~r question of 
s tatutory c ons truc t ion, t he prime object 
is to ascertai n t he legisl a tive intention 
as discl osed by all the terms and provi
sions of tl~e act in r ela tion to the sub
j ect of legisla tion and the genera l object 
intended to be a ccomplished . Gen erally 
speaking, those provisions uhich do not 
rela te to t he essence of the thing to be 
done and r. s to tJh ich compliance is a. ma t 
ter of convenience rather than substance 
are directory, wh ile the provisions which 
rela te to the essence of the thing to be 
done , t hat is , to matters of substance , 
are mandatory . 1 11 

There are many decisions by our Supreme Court and 
our Cow· ts of Appeals adhering in like t e rms to the appli
cation of t h is rule of const ruction. \Je de em it suff icient 
he re to quote only the case and text cited above . 

It appears c l ear , we believe, from the t e rms of the 
statute s cited and quot ed, and f r om tho decisions construing 
such p rovisions a s be ing of the essence and tiLe substance of a 
mat ter such a s providing insurance by employers under the Work
men ' s Compensation Act , t hat employers under tho Act must pay 
the entire cos t of procuring such insurance , and tha t the pro
visions of both of such sections hereinabove quoted are mandatory. 

COUCLUSI ON 

It is , therefor e , the opinion of this office that it is 
not permissible for the County Court of your county , if it 
e l ects to accept the provisions of the V.Jork:men ' s Compens a t i on 
Act of t h is St a te , to pay one - h al f of the cos t of insurance re 
quired by the Act and i t s employees pay the othe r half of the 
cost of such insur ance . By the terms of the tHo s ectiono of 
t h e Compens a tion .ct not ed the county is requ i r ed t o pay a l l of 
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the cost of such insurance and the employee s of the county are 
not permit ted to p ay any p urt of the cos t of such insurance . 
Ev ery person involved is prohi bited, by the terms of s a i d Sec
tion 287 . 290, from requiring the pa yment or r eceiving any pa rt 
or the payment of such cost from the empl oyee s , and e.u~loyees 
a r e prohi bited, by the terms of said section, from pa yi ng any 
pa.rt of the cos t t hereof , e ven i f t hey consented to do so . 

The fore going opinion, lvh ich I hereby approve , was 
prepared by my Assistant , I-1r . George YJ . Crowley. 

G\-J"C : irk 

Yours very truly, 

J OHN 11. DALTON. 
Attorney Gene ral 


