 HIGHWAY PATROL: Highway patrolman is entitled to fee of $1.00
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Prosecuting Atvtorney (i;j
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CONSTABLES s upon service of a warrant which must be paid

FEES: into the state treasury. The same applies as
to commitments. Only one officer entitled to
fee,

July 23, 1941
7P ]
FILED

Cherlesaton, Missourl

Dear Sir:

We are 1n recelpt of your request for an opinion
from thils department under date of July 19, 1941, which
reads as follows:

"‘e have seversl Justices of the Peace
that have requested informetion with _ |
reference to collection of $1,00 to be

turned over to the State in casmes whcre
an arrest 1s mede by a patrolmsn, Of

course, the patrolmen would not be en-
titled to a fee for meking the arrest.
The question 1s whether thsat should be
collected and paild to the State. Then
in addition, if the Constable accompanies
the pa?rolman, would he be entitled %o
41.00%"

I am presuming in the above request where you

mentlion "patrolman®" you mean a member of the State Highway
Patrol.

Section 83567, ., 3, Ml souri 1939, reads as fol-
lows: B

"The necessary expenses of the mem-
bers of the patrol in the perform-
ance of their dutles shall be paid
by the state when such members are

- away from their places of residence
or from the district to which they
are assigned, subject to the approval
of the commission. All fees for the
arrest and transportation of persons
arrested and wltnesses'! fees for mem-
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bers of the patrol shall be the same
as provided by law for sheriffs and
shall be taxed and collected as costs
and pald Into the state treasury as
provided by law."

Under the above section the feecs for the arrest
and.transpartation of persons by members of the patrol
shall be the same as the sheriff, and 1t is mandatory that
the fees be taxed and collected as costs and paild into the
state treasury. The preason that the money should be pald
into the state treasury i1s that the state pays the necea-
sary expenses of the members of the State Highway Patrol.
3ince Section B357, supra, sets out that the highway patrol-
men shall receive the same fees as for a sheriff, we are
herelin settling out that part of Section 13413, R. S, Mis=-
sourl 1939, which spplies to the fees collected by a sheriff
in 8 ¢riminal proceeding in reference to the arrest and com=-
mit§ent to jJail. Section 13413, supra, partlally recads as
followsa:

"Sheriffs, county mershals or other
officers shall be allowed fees for
thelr services in criminel ecases and
for all proceedings for contempt or
attachmant a8 followas

"For serving and returning each

caEiaS, for esch defendant sseee $1 00
I R A N I TN IR R R T T
"For committing any person to jail $1.00
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Under the above aection no provision is made for
the payment of & fee for an arrest, the only provisions
belng made are the serving of & caplas and for committing
eny psrgon to Jall.

The sectlon applicable to the pazment of eriminel
costs or fees allowed a constable is Section 13399, R. S,
Mlssourl 1939, which partislly reads as follows:

"Constables shall be allowed fees
for thelr services as follows:

Pae g0 28 35 08 36 46 2 36 b 4 2% 8 % 4 W%
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"For serving warrant in any eriminel
gase, for each defendant scenane ¢1 Q0

PR YRR YRR YR BT L S T T DR I M 25
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"For taking a criminal to jail . 1 00

TR L I S R * 2 v

It will be notlced that although the wording 1is
different in the sectlon applicable to sherlfis than as
set out in the section applicaeble to constables, 1t has
the same meaning. Taking a criminal to Jail under the
‘constable sectlion 1s the same as comaitting to j&il un~-
der the sheriff sectlon.

In the case of Thomas v. County of St. Louis, 61
Mos 547, l. c. 548, the court, in defining the term "come
mitting any person to Jail," saild:

"The words 'committing any person to
jalil, ' relate to the execution by the
sheriff of an order or warrant of
commitment made or 1ssued by some of-
ficer exercising Judiclal functions.”

Under that holding "committing to jail" 1s not an
arreat without a warrant and placing in jail but is the
placing in Jail of a defendant by the sheriff on his order
or warrant of commitment lssued by an offlcer exerclsing
Judicial functions. For that reason we hold that for a
mere arrest wlthout a warrant, ceplas or other order, relther
a constable, sherlff or highway patrolmen 1s entitled to a
faee for such arrest. In order that they be eligible to
receive a fee for commlitting to Jjall there must first be a
warrant, ecaplas, or order issiued and then an arrest mede
and the person then placed in Jail, elther for want of
recognizance on a continuance or for placing in jall after
a conviection of imprisomment.

Section 5808, Re S+ Missour!i 1939, prescribes the
procedure of the issuling of a complaint befores a justice
of the peece who then Issues a warrant for the arrest of
the defendant.

Section 3815, Re S« Missourli 1839, provides for a
continuance of the cause when the defendant is brought before
the Justice of the peace and gives a good reason for hls con-
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tinuence, Under thls section he may give a bond for his
later appearance.

Under Section 3816, R, S. Missouri 1939, if he
should fall or refuse to glve bond, the justice shall
commit him to jail untll the day fixed for trial,

Under the above three sections, 1f a State High-
vay Patrolman, & sheriff or a constable should make an
arrest without a warrant, then the one making the arrest,
‘£o wham the commitment should be issued, would be entitled
to One Dollar for committing to Jall for want of bond on
& continuance,

Section 3833, Re. 8« Mizssourl 1939, provides a
form of warrant of commitment whiech 18 used for committing
to Jail for want of payment of fine or costs after convietion.
In that case the highway patrolman, sheriff or constable
would then be entitled to another dollar for cormitting the
prisoner to jall. Under the sheriff section, in e¢ase of the
issuance of a caplas, which 1s the same B8 a warrant, the
sheriff would be entitled to One Dollar-for serving the
caplas and mekling the return. All of the fecs sllowed for
the serving of warrants, capias or serving of commitments
to Jail are by order of & court or offleer of Judieiel
funetion and no fees are allowed for an arrest without a
warrant.

In your request you state that the patrolman 1s
not entitled to a fee for making arreats. We agree that
the patrolmen is not entitled to a fee for meking arrests
without a warrant or capies, but if he has & capias or
warrant at the time of the arrest, that fee 1s entitled to
be taxed as & fee due the patrolman but must be pald into
the state trcasury as set out 1n Sectlon 8357, supra.

You also inquire if the constable sccompanies the
patrolmen would he be entitled to One Dollar. TUnder our
gbove holding, we stated that the mere arrest without a
warrant or capias 1s not subject to allowance of a fee as
set out, elther in the constable section or sheriff sec~
tion allowing fees for service of a capiss or warrent.
The ecaplas or werrant is directed to the sheriff or con-
stable and a return must be made by the officer serving
the capias or warrant. Therefore, the only one entitled
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to the One Dollar fee for serving the warrant or caplas

is the one that malkes the return on ths warrsnt or caplas,
Only one person can make a rebturn and the one making the
return ls the cne that is entitled to the fee as’ set out
in the coat section.

A State.Highmay Patrolmen may make en arrest if the
warrant 1s directed to him. The dubties of a State Highway
Patrolman are set out in the case of 3tate v, McKeever,
101 5. W, (2d) 1. ¢, 31, where the court said:

"% % % Among the dutlies of the state
highway patrol is the polieing, ete.,
of thc state highways, Lawa 1931,

P 234, section 12 (Mo, St. Ann.
82031, p. 6974). They are 'declared
to be officers of the atate of Mis-
sourl and shall be so deamed and taken
in all eourts having Jurisdiction of
offenses against the daws of this
state,! and are vested with the powers
conferred by law on peace officers
('sheriffa, police officers and other
peace offleers of this state,t--Laws
1931, p. 231, section 2 (Mo. St. Ann.
section 8203b, p. 6970), except they
mey not serve or execute civlil pro~
cesz, Lawa 1951’ P 254‘ gection 13
(IJO¢ 3t. Aml section 82032“3 Pe 6975))‘
and are restricted in the right or
power of ssareh and seigure to the
taking of deadly and dangerocus weapons
from persons under or about to be ar-
‘rested (Id., p. 235, sectlion 186 (Mo.
St. Ann. section B203p, p. 6976)).

They have asuthorility to arrest any
person detected in the act of vio=
lating any law of the state (section
13, supra (Mo, St. Ann. sectlon 8203m,
Pe 6975)) and theilr powers and dutles
are supplementary to, and not & limi-
tation on, the powers and duties of
sheriffs, police officers, or other
peace officers of the state (Laws
1931, p. 231, section 1 (Mo. St. Ann.
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section 8205&, p. 6970)) ¢ ¢ % % M
CONCLUSION

In view of the sbove suthorities 1t i1s the opinion
of thils department that the fee for the arrest of a person
under a warrant or caplas served by e State Highway Patrol-
man must be taxed as costs and pald into the atate treasury.

It is further the oplinion of this department that
if a constable accompanies & State Highway Patrolmsn in
-serving a warrant or caplaes, he is not entitled to One Dol=-
lar for the service of a caplss or warrant, i1f the State
Highway Patrolman makes the rebturn on the caplas, or war-
rant, The One Dollar for making the arrest should be taxed
In favor of the State Highway Patrolman and peld into the
state treasury,

It 18 further the opinlen of this department that
wvhere an arrest 1a made without a warrant and the defendant
is taken before a justice of the peace forthwith as pro-
vided by law and a continusnce is granted and the defendant,
not being sble to furnish bond for appearance at the time
- set for triel and s commitment 1s issued commlitting him to
jail, the offlecer serving the commitment 1s entitled to One
Dollar as a fee, If the officer happens to be a State High-
way Patrolman, 1t must be taxed as costs and paild Into the
state treasury. If the constable served the commitment, he
18 entitled to the One Dollar as sllowed by statute for take-
ing to Jail.

After conviction and & judgment of imprisonment or
imprisonment for nonpayment of the fine and costs where e commit~
ment is issued committing the defendmnt to jail, the officer
serving the commitment 1s entitled to mnother dollsr as a
fee, and the same rule applies to the State Highway Patrol-
man as to the payment of the fee Into the state treasury.

Resapectfully submitted

APPROVED:
W. J. BURKE
Assiatant Attorney General
 VATE C. THURLO

(Acting) Attorney General
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