
. ,, / ROADS AND ~RIDGES : 1941 revenue &annot be used to take care of 
1940 outstanding warrants i n the road and 
bridge and special road and bridge fund; 
soecia l road districts are entitled to the 
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f~ds of their districts upon timely application . 

November 28 , 19 40 

Mr . ;t . Cunni ngham, Jr . 
Pro~euting Attorney 
C~enton, Kissouri 

Dear • r . Cunningham: 

This department ia in receipt of your letter of 
Kovember 18th, wherein you make the fol lowing inquiryz 
For convenience , we divide your question, the f 1rat 
question being as f ollowaz 

"The Treasurer and the County Clerk , 
aa Budget Off i cer, have requested 
t h at I obtain your opi nion upon t he 
foll owing matter . 

The Common Road and Bridge Fund of 
Camden County , Missouri, ia at the 
preaent time overdr awn approximately 
'irl 5 ,000. 00 . Aa I understand the law, 
t he Common Road and Bridge Fund doea 
not come under the budget hence the 
warrants dr awn this year will have to 
be paid in order , out of next year '• 
income . 

The County Clerk has retuaed to sign 
any more warrants and t he County 
Treasurer has retuaed t o protest such 
warranta and they desire your opinion 
as to what t heir future official acta 
should be w1 th r eterence to the war r o.nta 
which t he County Court or diat ricta 
might desire t o draw upon next year ' s 
income . " 
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Most of the counties of the st&te pl ace the runds 
derived ~rom the Road and Bridge levies under Class 3 of 
the County Budget a clt . However, t-. e have here tofore ruled 
that t he Road and Bridge Fund did not come within the 
t erms of the Budget ~ct . It does appear t hat i f the 
county h$s overdrawn t h e Road and Bridge ~1xnd t o the 
amount ot ~ 15 ,000, that t he Count y Treasurer is within 
his rights in r efusi to protest further warrants . We 
t hink the fact that he Road and Bridge Fund is no t con
sidered when formul i ng t he annual budget does not per
mit warrant s to be awn and paid out of next ye ar's in
come . It i s a well eco~nized principl e of law, insof ar 
as it r el a tes to c ties, that the r evenue of a current 
year can$ot be used ~o pay i ndebt edness of past ye ars . 
By Secti~n 12 , Artie~e X of the Constitution, t he cre~it 
s ystem a s often r eferred t o in r e l ationship to counties 
was abolished and coUnt i e s were ~laced on a cash system, 
t hat is , current revenue must be appl ied t o curr ent e~enses . 
We r efer you to t he decision of Sta te ex rel v . J ohnson 
162 Mo . 621, l.c . 63lz 

"This sec t i on then had been t he law o f 
this State f or t wentfy year s before the 
adoption of t he Constitut ion of 18?5. 
Prior t o t hat , it wa s not necessary t hat 
a count y warrant should be drawn upon 
a speci al f und or that it should come 
to the hol der duri.ng the ye ar in which 
t he i ndebtedness was created. What , 
t hen , was the ef f ect of the Constitution 
upon t h i s section? As was rul ed in 
Andrew Count y v . Schell, 135 Ho . 31, 
and St ate ex rel. v . Payne , 1 51 Mo . 670 , 
that section was modified by the Con
stitu tion t o t he extent t hat thereafter 
t he warrant s drawn by the county court 
in any year t o meet all t h e necessary 
and curr ent expenses for that year must 
first be paid in full i n t he order of 
their registration , and i f a surplus 
was left, then the section operate d on 
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' ~11 other warrants just as it had 
pr evious to the adoption of the Con
s titu t i on o f 187 5 . In a word, that 
sec t ion, 1n so f ar only as it conflicted 
with the pr ovision• or section 12 or 
article 10 of the Constitution, became 
inoperative by f orce of the Constitution 
as soon as it went into eff ect , because 
inconsistent t he rewith . But with this 
exception t here i s no such r epugnancy 
a a requires u s to hold it waa absolutely 
repealed, the rule or construction be i ng 
that befor e i t shall b e construed as 
r epealed b y implication only , the two 
liDlst be ao repugnant t hat both can not 
stand , and , we think, with the modification 
we have mentioned , both can stand. Such 
haa been t he opinion o r the Legislature , 
we t h ink, f r om the f act that this s ection 
has been preaerved through three reviaiona 
aince t he adoption of the Conatitution . 
We conclude t hat this aurplus, arter the 
current expenses for the years 1895 and 
1 896 had all been p aid, at once became 
.ubject to this general sta tute , section 
3166 , Revised St atutes 188 9 , Which provides 
a just and equit able r ule for the payment 
of the debta of the eountiea. The preferred 
rit h t of paJment according to registration 
1a not taken awa7 further than the changed 
condition wrought by t he Con.titut1on re
quirea , and when the Constitution is read 
~nto dnd with t his section, it mer ely changes 
the order of payment so tbat the f'unda prd
vided for each year ' s expenses is pr~arily 
t he ~d out of which warrants drawn t or 
thoae expense s are to be paid according t o 
t hei r presentation and registrati on 1n t hat 
7ear , and when they are all p aid and a sur
pl us, as in this caae , remaina ~ t h en it 1a 
applicable to unpai d warrants of f ormar 
years and see~ion 6771 , Reviaed Statutes 
1899 , provides the rule of priority juat 
as it did before ita modification by the 
Constituti on of 18 75, and the aurplua is not 
to be distributed pro rata.• 
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dther decisions which apply this principl e are 
Trask vs . Livingston County 210 Ko . l . c . 597 , ~nd St&te 
ex rel Clark County va . Hackmann 280 o . l . c . 696 . 

~e a r e of t he Opi ni on that only tho surpl us , if 
any, remaining after t he current obligations are taken 
care of ~ t he Road and Bridge Fund of next year can 
be ua~d t o pay the deticiencr or outstanding warrants or 
t his ~ear . Of course , any runds received from delinquent 
taxes may be uaed also . 

II . 

"The County Co~ rt alao has the que ~ti ~n 
of the d: stribution of the m~ney among 
the various Special Districts whi ch , 
accordinc to the l aw as I underst and it , 
is largely within the discretion of the 
court and they woul d appreciate your 
opinion a s to whether tho whole amount 
to be so distri buted can be retained 
and applied t o the payment of the ou t 
standing warrants . Of c ourse , the dis• 
tricta will cause trouble i f tho money 
is not distributed and the banks that 
hol d the warrants are demanding that 
t he7 be paid. " 

Special road districts are created by statute wit h 
t heir powers and duties well defined. They are entitled 
to t heir funds if t imely application be made . In the de 
cision of State ex rel Special Road District va . Barry 
County 202 Mo . 279, the court holda to the effect t hat 
special road districts ~e ontitled t o receive all moneys 
collected as road taxes within the speci al road district . 
We quote , l . c . 290 , 2911 

"There was no further expression of t he 
legislative mind ith respect to t hese 
road- tax provisions unti l 1917 . I n t hat 
year the road law was r ecast i n .; a r t . 
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Sec tions 10481 and 10482 aa amended by 
the Act of 1913 were repealed and what 
are now Sections 10682 and 10683 cover
i ng the same sub ject-matter were enacted. 
Section 10594 was in no way rerorred to 
i n the repealing act . It was therefore 
not expressly repealed, and th~re is no 
ground for hol ding that it was repealed 
by implication. As already stated it 
was carried i nto the present revision 
as Se ction 10818 . The three sections 
(10682 , 10683 and 10818) na they now 
stand do not indicate any change of the 
legislative purpose i th reepect to the 
distribution of road and bridge taxea 
col lected upon property within special 
road distric ts . Section 10683 provides 
t hat all that part or the special road 
and bri dge tax wh: ch shall be coll ected 
and paid upon property l ying within any 
road d1 strict shall when ,>aid into the 
county t r eaaury be placed to the credit 
of t he district from whlch it arose. 
Section 10682 which directs the levy of 
a road and bridge tax in co ection ith 
the £eneral lGvy for county purpoaee 
makes no provisi on for its distribution. 
But Section 10818 , voicing t he legisl ative 
purpose with respect to special road 
districts , provides that all money col - · 
lect~d ' as county taxes r or road purposes, 
or for road and briese purposes , by virtue 
of an;y •• • 1:£!!,' upon p roperty within 
a special road diotrict, shall be set 
asiue to the credit of such special road 
district . The concluolon that a s pecial 
ro&d district is entitled upon timel7 
application therefor to recei ve ·all m. neys 
col lected as taxes f or road and bridge 
purposes upon propertl ithin its bound
aries is unavoidable . 
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CO:UCLUSI.O ; 

We are of the opinion that if the road district• 
make t imely application for the funda legally due their 
reapective districts, t hat t he aWDe cannot be withheld 
by the county court, and the tunda cannot be uaed and 
applied to the payment of outstanding warrants . 

Respectfully submitted 

OLLIVER \1 . N0LEN 
aaia t~t Attornoy General 

APPROVED: 

c G>VELt 'fi . HE\HT'r 
(Ac ting) Att orney General 

OWN aRT 


