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Dear Sira 
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F 1 L E C 

20 
This ia in reply to yours of recent date wherein 

you request an opinion on the following statement of 
:facts: 

•The scnool district have voted to 
furniSh transportation for their 
students and there is a certain 
atretQh of road about one-:rourth 
mile long Whicn wUl have to be 
worked and graveled. The road 
district does not have the t'Unds 
necessary to do the work~ however, 
the sCho~l district has a suff icient 
aum of money lett in its identica.l 
tunda to have the work done . I was 
ot the opinion that the aohool dis­
trict could n~t use the money in 
the incidental funds to build or 
repair roads . However, the district 
asked me to•cure your opinion and 
woul d appreciate you sending it to 
me in duplicate 1n order that I may 
give the Board of Dir ectors a. copy. • 

In dealing w1 th acnool funds we find that the ruJ.e 
is laid down 1n Volume 56 C. J ., at page 550, Section 656 
in the followi ng language : 

"School funds in the hands of school 
off icers or boards are 1n the nature 



'·, ... 

Mr. L. CUnningham~ Jr. - 2 - April 26, 1939 

of trust fUnds for the benefit of 
the publi c dedicated to s pecif ic 
purposes, and do not belong to t he 
diatriet or to the district offi­
cers." 

Aa to the powers and duties of the board of direct­
ors we :find in Volume 56 c. J. , page 294: at section 152, 
the rule ~s stated aa tollowsa 

"A county board of education or 
of achool trustees, although a 
cPeature of th e law, may exercise 
any powers authorized by law, it 
hoWever has in general only such 
powers as are expressly con:ferred 
upon it by constitutional or statu­
tory provision or powers whiCh are 
incidental to those expressly con-
f erred. * * * * * * * * * " 

On the question of the construct ion of statutes 
which confer powers and duties on boards of education, we 
:find the rule stated in Volume 56 C. J ., page 332, secti on 
202, as follo\'VS: 

"It has been held that statutes 
conf'er r i ng powers or imposing duties 
of regulation and administration of 
schools must be s trictly cons trued, 
and must be treated not merely as 
grants of pol'/er but al.,o as 11m1 tationa 
thereonJ but there i s also authority, 
to the contrary , that suQh statutes 
ahould be liber ally construed with a 
view t o eff ectuating their purpose. 
Any doubt aa to the existence or 
posae.sa1on of a particula r power, or 
any ambiguity Ln the ter.ms of the 
grant, should ordinaril y be resolved 
against the power and i n favor ot the 
people; but >OWers conferred by l aw 
upon a board or offi cer ror public 
purposes are not to be deemed taken 
away or withdrawn by a subsequent 
sta tute merely by 1mpl ication.• 
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Section 9235, R. s . Mo. 1929, in speaking of the 
application or aohool JROneys, provides in part as f ol­
lows: 

•All moneys arising !'rom taxation 
shall be paid out only tor the pur­
pose• tor which they wer e levied 
and oollectedJ * * * • * * * * * " 

In the oase of State ex rel . HUmphries v . Thompson, 
64 Me>. 26., the rule 1a stated thata •sohool taxes can 
only be applied to the purposes for which they are l-evied. • 

Section 9311, R. S. Mo. 1929• provides in part as 
.follOWS1 

•upon the order ot the board of 
directors , it shall be t he duty or 
the district clerk to draw warranta 
on the county treasur er 1n favor ot 
any party to whom the district has 
become legally indebted, e1 ther tor 
services as tea cher, tor material 
purchased for the use of the school, 
or material or labor 1n the ereo­
t1on ot a schoolhouse ror said dis­
trict--the said warrant to be paid 
out ot any moneys 1n the appropriate 
funds in the banda of the aaid 
treasurer and belonging to the dia­
trict. The speoiea ot indebtedness 
muat be clearly stated and should 
be drawn Oil ita appropriate rundJ 
all moneys tor tea chers' wages on 
the tea chers• tundJ all moneya 
used in the purchase of a site, 
erection of bui ldi ng t h ereon, and 
furnishing the same , on building 
f'undJ. and all other open~ea to be 
paid out of the incidental tunda 

***********" 
Your question 1a whether or not the money .for t he 

repair and building of a public highway could be paid out 
of the •incidental fund.• The moneys which go into creat­
ing the •incidental £und• are derived trom taxation. It 
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appears from your request that 1n as much aa the law­
makers have author ized t he votera of . the district to 
vot e transportation of the pupils. would that authori­
zation by implication authorize the board to build or 
repair public highways 1n order that transpo~tion 
may be effectua1ly carried out. 

From an examination of our atatutes we find that 
the lawmakers have s een fit to set up another system for 
construction and .. intenance of highways which is aeparate 
and apart from OlU' school system. For instance. Sections 
7890 and ~891, R. s . Mo. 1929! provide for a special tax 
for suoh purposes. OUr sohoo ~axes are for educational 
purposes and for suoh other purposes that are incidental 
to the education of t he children of this stat e . 

In the case of City of Edina, etc. v . School Dis­
·trict of City of Edina et al., 267 S. W. 112, it was held 
that such tax bill for the improvement or a street abutting 
the properties of t he public school was not Chargeable 
against the property of said school district~ This case 
quite plainly shows that the lawmakers have not intended 
that publ i c s chool funds be used for publi c road purposes. 
This is a question wherein a doubt i s r aised as to t he 
existence of the power of the board or di rector s to spend 
public school. moneys on pub11c highways , and as stated in 
the citation, supra, relating to cons truction of statutes 
if there is a doubt or ambigui ty 1n t he t erms of the power 
it ahoul.d be resolved in f avor of t he people or the tax­
payers who eventually have to pay the b111. 

CONCLUSI ON. 

From the fore~o1ng it i s the opinion of this depart­
ment that a board of dir ectors of a public school. district 
are not authorized to spend incidental runds f or the pur­
pose of buil.ding or repairi ng public highways . 

RespectfUlly submitted 

APPROVED: TYRE VI . BURTON 
Aaaiatant Att orney General 

.. 
HARRY H. KAY 
(Acting) Attorney General 
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