OFFICERS:

MITATIONS: Section 863 R. S. Mo. 1luy29 applies to
—— actions agalnst an officer to recover
excess salaries, absent fraud.
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Dear Sir:

This will ascknowledge receipt of your letter re=-

questing an

opinton from this office which reads as follows:

"I would like to obtain an opinlion
from your office concerning the
matter of applicabllity of the Statute
of Limitations respecting claims
againet County officlels for excess
salaries pald to and received by them,
That i1s, whether or not the three
year statute, Seec, 863, K, S, 1929
applies.”

Seetlion 863, Hevised Statutes Missourl 1929, about
which you inquire, provides:

"Within three years: First, an
action azainst a sherifi, coroner or
other officer, upon & 1iability ine-
curred by the doing of an act in his
of ficial capacity and in virtue of
nis office, or by the omiesion of

an official duty,including the non=-
payment of money collected upon an
executlon or otherwise; second,an
action upon a statute for a penalty
or forfeiture, !?;ere the sction is
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given to the party aggrieved, or to
such party and the state,"

The case of Putnam County v, Johnson 259 HKo. 73, we
think, fully answers your question. The Court, passing
upon the identical question, at 1, e¢. pages 81, 83, 84 and
85, stated the law as followse:

"The question now material is, whether
these counts state a cause of action
which is barred by the three-year
statute, Flaintiff sgys not, and de~
fendant contra. The statute, Revised
Statutes 1909, section 1890, reads:

"1iithin three years: First, an sction
against a sheriff, coroner or other
officer, upon & liability incurred by
the doing of an act in his official
capacity, and in virtue of his office,
or by the omission of any officlal duty,
including the non-payment of money
ecollected upon an execution or otherwise;
second, an action upon a statute for a
penalty or forfelture, where the action
is given to a party aggrieved, or to such
party and the State.!

"This question requires a statement of the
items sved for In the count named, to the
end that we may see whether or not they
fall within this statute. These items,
fully set out iIn the first count of the
petition, are as followss

" 'Item 1., The sum of one thousand three
hundred and six dollars and ninety-one
cents, being the amount wrongfully exacted
and obtained from sald county and charged
for making out and computing the tax books,
the defendant having wrongfully charged
said county on a basis of sixty-five words
and fi uree for eaci name on sald tax
books, instead of charging on a basis of
forty words and figures for =sach name
appearin - thereon, the proper and correct
basis as shown by actual count,
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" v Item 2, The sum of seventy-eight
dollars and eleven cente, being the
anount wrongfully charged exacted

and retained as back salary for
previous years, and to which the de-
fendent was rnot entitled,"
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"lore than three years had elapsed,and
if these itemes come within the purview
of the statute above quoted, and such
statute has not in some way been tolled
under the facts pleaded, then the de=
murrer was properly sustained as to
these counts, Flaintiff urges in the
brief that these 1tems were not re-
ceived by the defendant '"in virtue of
his office', but that they were fraudu=-
lently received. To the one class of
cases the three-year statute applies,
whilst as to the other the flve=year
statute would apply.

"ie have fully set out the petition.

The wording of it 1s not such as to
Justify us in saying that the actions
in the first and second counts of the
petition stated, are grounded upon
fraud, If this wae the view of the
pleader, then he failed to allege facts
sufficient to state a cause of action.
(Shelby Co. v. Eragg, 1556 io. 291.)

In the Brag:- case, Macferlane, J., sald:

" 'It cannot be said that the evidence of
the facts constituting plaintiff's cause
of action was conceded or supopressed.

The evidence all existed upon the official
books and records of the office open to
the examination of ‘the court, The ex=
pert accountants who afterward made an
examination encountered no difficulties
in making an account of fees collected,
They reported no destruction of books,

or the suppression or concealment of no
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fact which could prevent an accurate
statement belng made.

"1t 1s 1nsisted that the duty of this
officer and hils relation to the county
court was such that the latter had the
right to rely implicitly on the correct-
ness of these statements and that making
a statement which did not fully and truth-
fully account for all fees collected is
such a fraudulent concealment of the
facts as would delay the running of the
statute. tut the county court is requirec
to examine the statement and see that
they are corrédet before approving them;
it wae not Intended that they should aec~
cept as true any statement the officer
should make. The svidence by which the
truth could have been ascertained was at
hand and open to thelr examination.
Indeed, the statements themselves did not
all purport to he accurate; they do not
pretend to give an itemized account of
the fees collected and from whom; they
virtvally refer the court tec the records
of the of i lces for the evidence.

“I'he county court 1s given the power to
audit the accounts of these officers and
it is made tlielr duty to examine state-
ments made by them and, 1f necessary,to
hear the evidence of withesses. A mere
examination of the statements 1s rnot a
proper performance of thelr duty. They
gshould see that the statements are cor-
rect. This 1s particularly so when the
statements on their face, as in this
cas2, are not such as the law requires.
It cannot be sald that the county ecourt
was ignorant of facts which were open
to its examination, and which it was
its duty to know.

"It 18 truve that Judge MacFarlane was
diacuasing the tolling of the Statute
of Limitation by fraudulent acts, but
he says mach that is of interest here.
The county court passes upon and allows
charges of the county clerk. To state
a good cause of action grounded upon
fraud, and fraud practiced muet be
pleaded. Thies is as much requisite in
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& position srounded upon fraud, as it
is a requisite to show fraud for the
purpose of tolling the statute, e do
not belleve tle plsader intended to
ground the action upon fraud, but 1if
he did, the demurrer was well taken,
because the facts alleged were in-
sufficient, The five-year Statute

of Limltation hes no application to
the first and second counts,

"But plaintiff says the three-year
statute, supra, has no application,
because the 1tems of cash named were

not received by defendant 'in virtue

of his office.' iWe do not agree to

this view. If they were not received

'in virtue of his office' how were

they received? We can concelve of no
other way or eapacity Iin which they were
received, They may have been wrongfully
and, speaking from the statute, unlawfully
recelved, but "hey were evidently received
'in virtue of his office.' In other words
they were recelved as an officer, not as
an Individual or agent. Take the alleged
overcharge for the tax books. ‘hether

the defendant was allowed or retained the
proper or the improper amount for such
serviee, vet whatever amount he did re-
taln for such services was retained by
him offlclally, for official work, and

was recelved, had, held and retalned

''n virtue of his office' as used in

the statute.

"If these two counts (first and second)
do not plead actions grounded upon fraud,
a8 we have held, and if they do seek to
recover from defendant money wrongfully
held by him, but received by him 'in
virtue of his office,' then the three=
year Statute of Limitations applies, and
the causes of action stated In these two
counts are barred by such statute. Upon
$his theory the trial court was right in
sustaining the demurrer as to these
counts."
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COECLUSION

In view of the above, 1t is the opinion of this
department that excess salarles paid to and received by
a county official are recelived by him 'in virtue of his
office,' and, absent fraud on the part of such officlal
the three-year statute of limitatlons applies, and an
action against sueh officlal to recover excess salaries
pald to him more than three years before the bringing of
the action would be barred by such statute,

Yours very truly,

Assistant Attorney Ceneral

APcROV=D:

ROY JZeKITTRICK
Attorney General
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