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Section 863 R. b . Mo . 1~29 applies to 
actions against an offi cer to recover 
excess salar ies , a bsent fraud . 

February 5 , 1 ~36 

{; ' 
r . urevator • ~reech 

Prosecu ting Attorney 
Lincoln County 

I 

Troy , .-1! ss ourl 

Dear Sir: 

This will acknowledge receiot of your letter re-
questing an opin: on from this off ice which reads as follows: 

" I would like to obtain an opinion 
from your o£ f1ce concerning the 
~atter of a pplicabi li t y of the Statute 
of Limitations resoect1ne clai~ 
again~t County officials tor excess 
salarle s paid to and received by them. 
That is , whether or not the three 
year statute , Sec . 863, rl . s . 1929 
a ppl ies . " 

5ection 863 , ttev1seti Statutes · ssouri 1929, abol. t 
which you inquire , provides: 

11 ,!thin three yearn: t ·irst , an 
notion a "1linat a sherifl.' , coroner or 
other of!i cer, ~pon a l iability in• 
curred by the dolng of an act in his 
of icial capacity and in virtue of 
;lis office , .:>r by the omission of 
an official duty , includinu the non
payment of money collected upon an 
execution or other wise ; second , an 
action upon a s t atute for a penalty 
or forfeiture , where the 9.ct l on is 
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given to the party aggrieved , or to 
such party and the state . " 

The case of Putnam County v . Johnson 259 h• O • 73, we 
think, f ully answers your que s t ion. The Court , pass i ng 
upon the identical question , at 1 . c . pages 81, 83 , 84 and 
85, stated the law as follow~ : 

"The question now material is , whether 
these counts state a cause of action 
which is barred by the three- year 
statut o . Plaintiff SJYS not , and de
fendant contra . ~he statute , Revised 
tatut e s 1909, sect ion 1890 , reads : 

" ' •ithin three year s : First , an act ion 
against a sheriff , coroner or other 
officer, upon a liability i ncurred by 
the doing of an act in his official 
capacity , and in virtue of his office , 
or b7 the omission of any official duty , 
including the non- payment of coney 
collected upon an execution or othe rwise ; 
second , an action upon a s t atute for a 
penalty or forfeiture , where the act ion 
is given to a part~ aggrieved , or to such 
party and the State .• 

"'rhis question requires a statement of the 
items sued for in the count named , t o t he 
end that we may see whether or not they 
fall within this statute . These items , 
ful l y sot out 1n the fir ot c ount of t he 
peti t ion , a r e as follow~ : 

" ' Item 1 . The sum of one t housand three 
hundr ed and. six dollars and ninet~-one 
cents , being the amount wrongfully exacted 
and obtained from said county and Charged 
for making out and c omputing the tax books , 
the defendant having wronsfully char ged 
said county on a basis of sixt y- f i ve words 
and fi ures for eac name on said tax 
books , instead of charging on a basis of 
fort y words and figur es for each name 
appearin ~ thereon , the proper and correct 
basis as s Lown by actual count . 
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" ' Item 2 . The sum of seventy- eight 
dollars a nd eleven cent~ . being the 
a 1.ount wrongfully charged exacted 
and retained a s back salary for 
previous yearo , and to which the de
fendant was not entitled . " 

" :ore than three years had elapsed ,and 
if these items coma within the purview 
ot the statute above quoted , and such 
statute has not in sane way been tolled 
under the facts pleaded , t hen the de• 
murrer was properly sustained as t o 
these counts . Plaintiff urges in the 
brief that tho se items were not re
ceived by the defendant 'in virtu e of 
his office ' , but that they were fraudu
lently received . To the onP class of 
cases the three- year statute applies ~ 
whilst as to the other the five- year 
statute would apply. 

11 e have t ully set out the petit ion. 
The wording of it is not such as to 
justify us in say1ng that the actions 
in the first and second counts of the 
petit ion stated, are grounded upon 
fraud . I f this was the view of the 
pleader , then he fai led t o allege facts 
sufficient to state a cause of action. 
(Shelby Co . v . bragg , 135 o . 291 . ) 
ln the dragg case , acfarlane , J ., said: 

" ' I t cannot be said that t he evidence of 
t he facts const11uting plaintiff ' s cause 
of action was conceded or suooressed. 
The evidence all existed upon the ofr icial 
books and records of the office open t o 
the examination or ·the court . The ex
port accountants who afterward made an 
examination encountered no difficulties 
1n making an account of tees collected. 
They reported no destruction of books , 
or the suppressi on or concealment of no 
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fact wnich could pr event an accurate 
statement being made . 

11 1I t is ins1stoJ. that the duty of this 
of1 i cer and hie r e lation to the county 
court was such that the lat ter had the 
right to rely implici tly on the cor rect
ness of these stat ements and that making 
a statement w!dch did not fully and truth
full y account tor all fees collected is 
such a fraudul ent concea~ont of the 
facts as woul d delay the runnin~ of the 
statute . _ut the c ounty court is required 
to examine the etate, ent and see that 
t hey are correct before approving them; 
it was not intended that they shou l d ac
cept as t r ue any statement the officer 
shoul d make . The evidence by which the 
truth coul d have been a certained was at 
hand ard open to their examinat ion . 
I ndeed, the statecents themselves did Pot 
all purport t o le accurate; they do not 
pretend to give an itemized account of 
the fees collected and from whom; they 
virtually r efer the court t o the records 
of the of 1ces for the evidence. 

uThe coun t y c ourt is given the power t o 
audit the accounts of these officers and 
it is made t ·,eir duty to exa l ine state
ments made by them and , 1f necessary,to 
hear t he evidence of vithesses . A mere 
examinat ion of the state nts is not a 
proo~r performance of their duty . Ihey 
should s ee that the statements are cor 
rect . 7his is particularly so when the 
statements on their face, as i n this 
case , are not such as the law requires . 
It can. ot be said that the c ounty court 
was ignorant of facts which were open 
to its examination , and which it was 
its duty t o know.' 

"It is true that J udge JJ.acli'arlane was 
discussin g the tolling of the Statute 
of Limitation by f r audul ent acts, but 
he says much that is or interest here . 
The co~nty court - asses upon and allows 
charges of the county c l erk. To state 
a good cause of action gr ounded upon 
fraud , and fraud practiced must be 
pl eaded . I.his is as much requisite in 
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a position grounded upon f raud , as it 
i s a requisite to show fraud for the 
purpoee of t oll:ng t he statute . e do 
not belleve t ' e pl eader intended to 
ground the action upon f r aud _ but if 
he did , t he de~rrer was well taken , 
because t he facts a l l eged were i n
sufficient . The f ive- y ear Statute 
of Limit ation has no applicati on to 
t he first and second counts . 

" But plai ntiff says the three- year 
statute , supra , has no application , 
becauas t he i t ems of cash named were 
not r eceived by defendant 'in virtue 
of his off i ce.' rle do not agree to 
t his view. It t hey wer e not received 
' in virt ue of his office' how were 
t h ey received? l e can conceive of no 
other way or capacity in which they were 
received . '11hey may have been wron gfully 
and , speaking f rom the statute, unlawf ully 
received , but ~hey were evidently received 
'in virtue of his office.' In other words 
t hey were rece ived as an officer, bot as 
an individual or a gent . -~ke the alleged 
ove r charge f or the tax book s . ..hether 
t he defendant was allowed or r etained t he 
proper or t he improper amount tor such 
service , vet whatever amount he did re
tain f or such services was r e tained by 
him off i cially, f or offi cial work , and 

as received , had , held and retained 
' t n virtue of his office• as u sed in 
t he statute . 

"If these two counts (first and second) 
do not pl ead actions grounded upon f raud, 
a s we have held , and if they do seek to 
recover f r om defendant money wrongfully 
held by him , but received by him 'in 
virtue of h is office,' then the thr ee
year ~tatute of L1m1tations applies , and 
tho causes of action stated in these t wo 
counts are barred by such statute . Upon 
~his theory t he t r i al court was ri cht in 
sustaining the demurrer as to these 
counts . " 
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CO!IC.LUSION 

I n view of the above , it is the opinion of this 
department that excess salarie s paid to and received b7 
a co,·n ty off icial are r ece i ved by him 'in virtue of his 
office , ' and . absent fraud on the part of such official 
the three- year statute of limitations applies , and an 
action a gainst s uch official t o recover excess salaries 
oaid to him more t han three years before the br inging of 
the action wou1d be barred by such statute . 

AP .. ? OV .D : 

ROY - c KII'"TRICK 
At t orney General 

J .T: LC 

Yours very trul y . 

J . "': . TAYLOR 
Assistant Attorney General 


