
DEBDS: Condition or· deed not broken 
by building jail ~ 

COLE COUNTY COURT HOUSE - JAIL: 

eptccbor 30 , 193~. 

F l LED 
Honor ble lliott .• pt , 
Proaeoutin ., .. ttorner, 
Cole County , 
Jeftercon City, ~1saour1 . 

ur U1r : 

Utpl;y1 
ca follow : 

to your l etter ot recent dote which is 

~ ·ill you please render an opinion 
on tbe tollo i nc : nd a deeded to 
t he County tor the purpose of con
auuotine a Court nou e on & o. In 
thi deed w s • revere tonarr cluuae 
which stated th t tho property ·a to 
reYert b ck to the heira on tLe condi
tion that the property as uaed tor a 
purpose other thtln the el t tor the 
County Court Houae. ould tbe building 
ot a countr Jail adJo1n1n the countr 
court bouse cauBe the property to 
r vert t o the heir ?" 

t he sa~e bo1 supple ented by n certified oo,y or t he deed 
recorded in Book B at pa e 131 ot the ecorder' s office o~ 
Cole County, tesouri . 1t will be noted tb t the conveyance 
trom Robert • ella to t e County of Cole or the property 
therein deacr1bed hna proy1a1on in it as roll owa: 

~The aaid parcel ot ground to be added 
to lot three hundred fifty one to
sether with a i4 lot 3~1 to ~· a o1te 
tor o Court house tor the aeTere.l court• 
ot said County or Colo toreYer-- and 1t 
i heroin expreaaly provided and tho 
asid p reel or r oun herein described 
ia granted to a 1d CountJ upon tlte 
expreea condition thet it tbo a r:.e be 



Honorable Ell iott • Do~pr - 2-

uot propr1ated, and used tor the pur
pose aforeoaid as her eln bator • ex
prea~e , then & 1n t hat c ae the said 
p ro~l or grounO is ~o re•ert to ~e or 
my b~lrs--and 1 the ¥Uld nobert ) • 
uells my hoirrs executors & dldnl:strutors 
shall!, forever wurrant & defend enid parcel 
or la~d subJect to the provisions, 
11mit!tiona re ervat1ons herein xpresaed , 
to tll StJ 1d County or .Cole, :roroTer . .. 

In the C 8 3B or ollln~ v . l nyor or zetorsburg, a Leigh 
(b Vo . ) 224 , tt .. e oo~rt doult i th e s1c11 r si tuntion to the 
one r uJsod by your ~nquiry . At page 231 , quot1nc rror the 
opinion , 1s tho following : 

" ~rtc deeoriblnL thB piece ~r l und con
veyed as tibet whereon nO\\ stend the 
oourt1oUDe end jail , the use e~d p•r
posos are ~ttorwurdn ~cnt1oned ln the 
follo11ln l onbunse : • Jhich said piece 
or land iv hereby g1Ten , cronted an~ con
veyedl in cona1derct1on ot the n ld 
court,ouse end jail having been bui l t 
there~pon , nd in consideration also 
th ~ tho ~tnid courthouse and jail , and 
the J~diciary proceedings or the ~aid 
town , shall be continued to ba kent 
and h•ld upon t be ~ald premises . ' The 
rantqr ~lao covenants .with the seid 
~yor~ a l dernen ond commonalty and their 
tiucceQ oro , ~ud lt is express ed to be 
t he t~ue intent and me nine or the 
part1 s , that the sold corlorete body , 
' ror he uve or sn1d to\•"D , ' aball 
quiet~y aud peacuabl y hold nd enJoy 
the e 1d piece of le.nd , 'so lone as 
the j alcial ~rocecdin6G of tho said 
town 1l.bll continue to be hold there
upon . '! Then rollows finally B proviso , 
that ' i~ c~s it shall ~ver co happen 
that tle jUdicial procetd1116B Of the 
sa:d town sbfll be d1 cont1nu d to be 
hold qnd Rept upon the eaid p1eoe or 
oe1e o~ land , ond sh~ll be re~oved , 
end held and continued per.~nently at 
aome other plc.ce, in vueh oaae uoll 
p1.cc pt l nd to reinvest in t he said 
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•. obort Doll1116, hls heir c n<l cssigne, 
c t~u • th1r indent h d neYer been 
~~e. l' 
"Iter~ thsn 1o a ccnTeyancc 1n rcc tor 
the uco o r t he t~m, ror the purpoao ot 
h v1 ~ th courtbo c on<l jail on the 
lot cpnvoyco , nd t h t the judio1~1 pro
oood1b a ~ r bo 1 r~nently h ld th ro; 
t.1th tl covenant t o!" qu1et enjor...o.nt so 
l2nc u t ho Jud1o1ol procecd1nsc arc old 
t.Iloro , and with on only ond!t1 n annexed , 

!11ch i r: , U.et hem ver the u e 1 pro
cocditl65 oens ~.o be hold tborc , an~ ore 
p r.r~ncntly hol et o~ other pl ce , 
then tho lot b 11 r lnve t 1n tbe 
sr ntbr or h1 ho1ro . 

"Tho t er:nn of the oonveynnoo t ovo bocn 
oo-plted ilith; the courthouse nd t ho j oll 
ere o tl the l ot , ond t1 o judi c1el proce ed
ins£ (re till cl d there; t h co~d1t1on 
in not broken , t :te U 1 r nvr:at1 turo connot 
t ke ~luce. 

"But th e tmpl o1nt o tbnt tho epnoll & 
hnvo .PP11od o portion or tho ground to 
obJ etc 1nconsloteut with tho srant : t hnt 
they v l eid (t off into bu1 din lote , 
hlch they have let out to ind1v1du ls 

on lo•c l c sef:l , end lHlVo thereby ooQ.utrod 
cor~1d rcble profit to tho oorporntlon 1 
not 1 tQndcd by tho rent . Tbln oocplo1nt 
1o , I th1~, entirel y ulthout r ound tion. 
There opp ro t o be ob donee or r oo .... 
on th~ ocro of l.n."\d , both fo:- the .nc 
tono~qnte ~nd r or tho courthouoe nd j 11. 
The j~d1o1al proocod1n~ ore or rrled on 
t hcr 1~1 perf ct convon1cr.ce . nnd th 
build~n c rccted do not intorroro 1th 
t ho ftlll enJo .. ont ot tho r t@lt o vcotad 
1r. tho i)eoplo or t.bo to\m by tho Gr nt . 
1,1ey ~o ~ot co~la!n t~r.t they nr 
rontr cted ln tho :ull c ere . or the1r 
rlebt . ;.ilot the condition on h1ob tho 
corpo1at1on hold tho lot 1o not b:okon, 
they told co;;p to domn1on ovor 1 t • nnd 

y UftO i t 1.. ny ey tlt t th y t.h1Dk 
bo~t or t he uoe or the toun. n 
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In the eo e of Jeokaon v • • ike, 9 Cowen (9 N. Y. ) 69 , 
a deed bud a prov G1on in it 

"thu~ the an1d parties of the first p~rt , 
ea dll ror a nd in oone1der t1on or 
acootrm:odatlng the so.ld parties of: the 
secol part ~ith a proper end convenient 
oite tor erecting n court house and Jail 
tor s 1d co\mty, o.o for increasing the 
value of property owned by the said 
part1&a or the rtr t part , adjacent to 
the hereby gre.nted premises , have £1Ten , 
grantod," cto . 

At page 72 the court seys : 

"But l t ls further contended that there 
\aa n 1upl1ed condition in thi~ deed , 
that the p~o~1sec should be uoed tor no 
otber purpose but for the erection or a 
court houso and jail. If that be 

tte , does it follo tl.at the build
ing c. stable upon tho l.Dt "for the 
acco~dntion of ~he j ilor , works e 
rorfelturo of tho ere.nt'? I think 
not . The grant C!UtJt lkave roauonnble 
const~uetion. Two acres wore not ncces
onry to erect c bouae upon, lo e thnn a 
hundrQd feot square . l!ut then beeoi .. es ot 
the b~l noe or t he t ~o acres~ They re no 
doubt uppurtena.nt to the court hou o nnd. 
Jail. The jailor cust llc.ve a place to 
rosld~. ne :tlust t1e.ve tlle usual con
Teniences for s tamlly , and the necessary 
out ho, eGo ; om! I aho\ll4 think he ight 
have the use or the other g round tor 6 
garden , or cny other purpose not 1ncon
s1ctent with t he grant . I t does not 
foll ow that those grounds nre to lie 
·a ate. 

ftBut , ln my Judgment , n occupation ot 
the pr~m1ses in t ho ordinary ~ode or 
occupyinG village lots , 1a not 1ncon
a1atent .1 th the grant . " 
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In the co of ca t y of ~,t . l..o ' v . 11BG1ns 1 orry Co. • 
88 Lo. 615 , \lero t ho provl 1ono of e doed ro under 41 cue
oio • tho court o.~s tb1u , 1. c. 619: 

utbor oay th conotruct1on 
o to its operation and effect , 

till , eft r 11 , 4opond lo upon 
art1f ciol r ulea t h n upon tbe appl1c -
tion if good n and ound oqu1 ty to 
t ho ollbJoct- n~ Dplr1t or the contr ct. " 

Thoro t he oourt u o d \1n i th tlc 1 c 1 e rfeet o r 
t ho v i olation or l ncrec~~nt 

" ' t h t on - halt of t he dlartoce collected 
annunl. lY r.h 11 be ox , cnded on tho l7berr 
north or Ch r.1·y t rect , • etc . , the ex-
peocU · ureo only to b d on t ho c narte 
rel1n uiebocl by the fir t rti ee , or t o 
t.h1ch th~ o 1 ty oht.ll otbe,..vl o a cquire G 
r igbt for .burr purpo e . ~~ 

It 111 bc loboerved thut tho provio!ou ot tho deo4 
by hlch th1o prop rty 1. convcyey t o ole County Lro " to 

o 1 t o for c. ¢ourt bo• o i"or the oover 1 court o.r cold 
County or Colo fol' ve1· . " I t t~ould eccz .. t.l.at DO lor. c tho 
prop(lrty thoroiu ccnvoyc 1 D tho plnce \.to1•non ~ t nd the 
court bo o for tJ1 · s v r u l cou.-t of 1u county , thQt the 
roquirc;;1onto of t h Gl ntoJ ere co 11 d tt! tb . 

'l'ho pro 1~ tone in tho dco r::ur.t b c.i veo r onablo 
aninc t..nd 1nter!J~Ctnt1on nnd cnn.'ltructS.on. utr1ppe~ or ell 

but t ho nokod t ocht)iccl . lit r l prov1o1ono , l t r:oy junt.1t1 bly 
be o!d thnt tho gtontor 1ntcn od t h1 t only one , t. 10 or tbroo 
co~ r o be c c4tod on 6c.1 property on<! on.il ta .t no<i ror the 
oavorcl courtv or 1onid vo~~ty of ole rorovoru, but B ch e v1e 

a e thct ould be nn unr ~n blo ono. 
, 

la1l , ln ~he core r~dern .~t.hodo or bu11~1nJ, are now 
o part or th oour1 house End very froq ontly built ln the 
upper portio'"\ t hor or. I t io for he publle • lrare and in-
c .. cso tho ff! cl ney or t be court l~oune tll t tho ja11 be 
o1 ther built 1n on ar. o rt ot the court h use bui1 ! n or 
in eloeo pr ox1city thereto. Thoro 1~ ~~ provieion in 5n14 
de 4 toti nG t hnt f e j ail D built on oald propert7 . tbe 
Pl"Opert w

1 11 thclf 'aJ)On . ne bee U" o r th t. . re•ert . l.n lo 
cld Jn tle Vtr~tn~c C6(0 ~ uotcd , ouprn , the purpo eG ot the 
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establia~ent nnd ~aintenoneo on thin site or a court bouse 
ere se:rved , c:1d th t act thnt there DO.ey be some land on the 
pl ot deeded \ hich a not x·equired tor the :r.aintonance ot the 
court house site d e6 not nrn that ~aid extra land ~7 not 
be used tor other oasonable 1urposea. 

C NCLtliiO:N 

It io our pir ion that t he building ot n county jail 
adjo1n1ne tho coun y coux·t bouse and on tho property described 
in the deed record d in Book B at paao 131 or the Eecorder•a 
of fice of Colo ~o~ ty ould not be a Yi olatlon or t he t erms 
a "ld reservati ( n& co t a i ned in 8tl ld ueed , a nd vtould not be 
grounds 'for tbe bel S of hobort l . 4ella f>l.lCC08Sfully maintain• 
ing a suit t or the eoovery of sc!d property. 

Yours very truly • 

DR.I:E ;ATSON, 
Aos1atont ~ttornoy Coneral . 

APPF. VED : 


