
CONS~VATION COMMISSION: The r11ssouri Conservation Commis s ion rot 
authorized under pr esent Consti t ution and 
l aws t o adopt a reti r ement progr am f or 
employees a 

.April 27 , 19.56 

Mi ssouri Conservation Coanission 
Jef.ferson City, U1ssour1 

Attention: 1r . I. T. Bode 

Gentl emen: 

This will cknowledge receipt of your request which reads i n 
part a 

11Does the Conserva tion Commission have power 
or authority to set up a retirement progr am 
f or its empl oyees , with contributions by 
emplo7er and employees." 

Subsequent to receipt of your request you informed tho writer 
that you desired to know ir such a retirement progr am can be adopted 
by said Conservation Co~ssion, without the necessity of f urther 
constitutional amendments or act of the Legisl ature . 

The Conservation Commission or t his state is a creature of tho 
Constitution being vested with certain authority by virtue of sai d 
Constitution. 

Under Section 40(a ), Article IV, Constitution of Uiseouri, the 
control , nanagement, restoration, conservation and regulation of 
the bird, fish , game, forestr7 and all wildlife resources of the 
state and administration o£ a1l l aws pertai.ning thereto is vested 
in the Conservation Commission. 

Section 42, rtiole IV of the Constitution of ~assouri , 1945, 
aut horized the Di r ector , appointed by the O~runiasion, with approval 
of sai d Commission, to appoint a ssistants and empl oyees t or said 
Conservation Commission nd said C~uoission shall f ix the q~lifica
t ions and salaries of sa i d employees . 



MiaaourS. Oonaertation C.ommiaaion 

seotton ~) 'ot the aame Artiole •••~~leta the u.. ot &11 ~ ... , 
mone7 or t'Qn4a Qtialtc trom t.M oper•tlon Al'l4 t»aaautiou or a&14 
OOllnd.eaton ancl trom the application and adrlllJ:d.•t~atlon ot lava an4 
regUlat1cm.a pertaining to 11tilcU1t• an4 1ta t•aouro••• lt th&ll 'be 
expen4ed. an4 uaed bJ' aa14 Comrd.aa1on to~ 'he oontrol, manaaemen~, 
reatorat1on, conaarvat1on an4 r•gulatloil ot auch trll4l.Ue. ~ore•t,., 
and wildlife reaour.oea ot the a tate • pvohAaa ot pJiop•rtr, &.nd tor 
the achuini·atration: of laVI perta1:n1na thereto. 

Section ~ o~ aa14 cm.ndment m•••lJ provl4•• that the aro~eaald 
art1olea 40 to 4), 1nolu1ve, an-11 be aelt-entoroins and lava tlot 
inconaiatent th•rewitha&7 be enacted ln aid th•~•ot• 

It la quito apJtU•:nt from ~••Una ta. toreao$J.li oonatU~\ltlOMl 
•menc1J:dllta ta..t lt aal4 Ooaiaaion oan aclo.pt auth • 1'o~1r•-.nt 
prop-ata for 1ta ·~107•••• without tao a14 of tur1me1! •on~~tltutlonal 
amana-uta. or an aot of tM Lea1•lature., t.t la bJ rea••n of ~ 
pow~ •••ted lb. tba aaid. Oo.lael~n. tbarela, to tu •t.lUlea ot 1ta 
emp1q••• anc1 b7 rea•on ot seotion 44 proY14tns tha• 4&14 Artlol• 
U.ll be ••lf-entero1Dg. 

The word "aal4117"· h&• b•en det:lnacl 1n mADJ 41t":rereat •7•• to a 
laPse extent u;,on ita ua• in a partiolllal' law in 'Wb.ioh it app~a. 
In acme tn.tan.ea it b&~ bean OoAat~d •err br044l7 &Dd al~·in• 
Ol.ua1Ye, in o~ae.-s 1t ua b•endet1ne4 tn a "atrloted or limitecl 
manner. We ttnd no M1aao~1 decision 4e~1n1ns the wort aaalar.r" 
to inClude a ao-oalle4 rettr~nt pafJ bovwY•~• ln earn. atatea the 
coUl'ta h&Te oonatrut4 the vor4 "aal•!7" to inolude ao-o&l.led 
clet•ne4 ~:paenta. Jlow~•r, auh oonatruotiort b7 tonign court a 
l• not b1Jt41ns on the s.._t• ot Miaac;nart but zure11. perauaein. 
In~· Rostnata Estate, 8S S.W. 24. 49~, )37 Mo. S~. 

In tJAtthewa ••• Board of Education ot rown ot IrY1ngton, Eaae2 
Count7, 102 Atl. 2d-. 110,. 111, a9 I.J. s~r, 232) 'h• Superior covt 
ot J'ew I er••r uld hoaorarl~ pa~nta .ma4• t• a .-ohool teaol'ler 1n 
addition to a oontraot aalar7, vh1l• no ~tter how 4•••rtbe4 were, 
1D. ••••no• • an a44lticm to aala17 but vNe ttot a put ot hia a'lUT 
vt\hln tha p•nalon •t•tut• wb!oh allowe4 • ~DM!on or oa.-.a&lt Gt hia 
oo19enAtion betDg Jteo•t•ed at the tS. ot Nt1~••llt, an4 that the 
t•Chel' waa entitled to only OM .. half ot the ooatraQt aal&l"J• 

In lri48•• ••• O£ty o't Charlotte, 20 s.E. 2d. 821)• the Suprema 
court ot Xorth Oarolina h•ld benet!•• from ~etlrement tun4 eatabl1a~4 
b7 !'he ~e&ohezta ud Sute Er!tployeest Retirement A3t oout1tuted 
deferred p&Jments of aalarr • 
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In Caae7 •· Treoker, 66 H.W. 24. 724, 728, 268 Wia. 87, the 
Supreme Court ot Wiaoonain held that wages and sal&J7 are &7JlOiqlllOUS 
although aalar7 uauall7 retera to a auperior grade ot aerYioea, and 
oompenaat1on for aerYioea ~7 1nolude salal'7 and expenaea tor personal 
servioea rendered. 

In Treu ••· Kirkwood, 268 Pao. 24. ijB2, 486, 42 0(2d.) 602, tbi 
Suprem. Court ot Cal1tornla held tbat leDer&ll7• usage of ~words 
"aalar7" and "oompenaatlon" are interebaaceable and are aJnOil7J.110US . 
While aalar7 baa been in some instances broadl7 oonatrued we are 
lnellned to be ot the opinion that 1t was never the intent, aa used 
in the ConaerY&tion Collllllisaien amendment , to authorize the Conaeryation 
Commission to adopt a retire~nt p&'J' program tor ita emplo7eea. 

The Constitution of the s tate ef Miaaouri ia not a grant but a 
limitation on leglalati•• power, ao tbat the ~eglslatare ma7 enact 
&DJ law not expreaalJ or 1Dterent1all7 pro~blted b7 the Constitution 
ot the State or Vnlted States. State ex rel . Creamer ••• Blair, 270 
s .w. (Zd) lJ Bioke7 ••· Board or Education ot 01t7 ot st. 1..ou1a, 256 
s . w.(2d) 77,, 363 Mo. 10)9. In other words , the people mar, by 
constitutional amendment , reserve to them.elYes, or some other dea1gnated 
ageno7, authorltJ tb&t otherwise the General aaembly oould normallJ 
control b7 legislation. 

Seotion 39(a) Article III, Constitution of Missouri, preYidea 
that the General AaaemblJ aball ha.Ye no power to grant public Jnoney, 
or prepert7, or lend, or authorise the lending, ot publlo credit to 
private persona, aasooiatlona or oerporatlona exoept ln oertain 
apeolfied examples not related to rour ease. 

Seetion 39 o~ the a&me Article plaoea another inhibition on the 
Legislature, bJ proTldins that lt shall have no power to giTe or 
lend, or to authorise the g1T1ng or lendlng, ot the ered1t ot the 
State 1n aid or to &DJ person or aaaoolatlon, munioipalltJ or other 
oorporatlon or to pledge the credit ot the state for the pa~nt 
ot llabllltiea, preaent or proapeot1Te o£ &DJ 1ndiYidual1 a aaoolation 
or mun1oipal1tJ. 

In all lnataneea hereto~ore to our knowleAge, betore pensions or 
retirement program. beoame etr eotive, some oenatitutloaal authoritJ waa 
granted followed b7 enabling legislation to oarr7 sam. into etteet. 
Example• ot a tew are aa tollowal Until the 1945 Constitution ot 
r4lsaour1 waa adopted there waa no mention of a retirement program tor 
atate h1ghwa7 emplo7eea in the Missouri Constitution. Neither bad 
the Legislature enaoted anr legislation tor same. Under aeotton 30, 
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Article IV, Conatibltion of Missouri. 19~5, lt spec1t1call7 allocated 
all state reTenue der1Ted tram highwa7 usera as an incident to their 
uae or right to uae the b1ghllfl7a ot the state, including license fees, 
taxea on motor ~ehicles, tuels, eta. to a special tund wbioh ataDda 
appropriated without leg1alat1Te action tor certain speo1t1c purposes. 
However, there are exoept1ons thereto, Ol\8 of whioh 1a that au.oh 
revenue ao appropriated shall be leas the ooat of the share et the 
Highwa7 Department in .&IQ' retirement pr~ram tor state emplo7eea as 
ma7 be preaeribed bJ law. Supplementing said oonat1tut1onal pro
v1aions, the 68th General Asot~l7 ot the st~te ot Mlaaourl enaoted 
what ia nov lmown aa Chapter 104, Mo.RS owa. Supp. 19$$, whioh ls a 
verJ comprehensive ret1remant program fer auoh highwa7 emploJees. 

There is alao a ae-oalled retirement pr~~ tor aohool teaehera, 
emplo7eea and ott1e1ala ot educational 1n.t1tutiona of the atate b7 
reason ot Seotion 2$, Artlole VI, authori&lng p&Jmenta of benefits tor 
retirement and pension to persona emploJed and paid out ot &n1 
public tund tor eduoational aenloea. Tlw G•neral A~aembl7 or the 
State ot Misaouri pasaed enabling legislation 1n Chapter 169, MoRS 
Own.. Supp. 1955. 

Section 27 ot Arti•l• V or the 0oiUJt1tutlon provides ~or retire
ment ot jW\gea and magistrates under certain conditions and oircn.tm
atanoea and further proTldea tbat the7 aball reeelve one-halt or their 
regular compensation untll the end ot their term ot ott1ce, and that 
the Supreme Oourt ehall preaor1be the rulea and procedure tor aame. 

fhe 68th General Aaaembl7 or iaaouri did paas legislaticn, 
Chapter 476, MoRS Cum. Supp. 1955, which baa been oommonl.7 referred 
to aa a ~etirement aet tor judgea, however, it 1s more in the nature 
ot legislation authorizing oertain Judges. who baTe reached the age 
ot 65, and who have served an aggregate ot twelve years as such 
judge, and other atipuJ.ated conditione, llll&71 1t conat1tuted and 
appointed a apec1al oommiaaloner or referee, be entitled to receive 
an annual compensation or ret1re~ntaompsnaat1on equal to one-third 
of the ealarr or oompenaat1on then or thereafter provided b7 l &w 
tor the ottice traa ¥bioh he baa retired. Sueh legislation ia 
merel7 creating a position tor such judges and it theJ accept it 
then the7 &hall be entitled to compenaatlon mentioned therein tor 
services ~ch the7 are subject to render when the7 are requeated to 
do so. 

Under Seotion 38(a), Article III, and Seotion 38(b), Article III, 
exceptions are made tor aid 1n case ot public calamit7 and general 
l&W8 for pensionS for the blind, Old age aaDistanee, aid to dependent 
children, crippled children or the blind, direot rel1et, for adjuated 
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oompe~t1on, boDUa or ~ehab1l1tat1on t•r dtaobarae4 ~Dbera ot t~ 
armad aerYio•• and t~ rehabtlitat!on et o•~r peraona. 

Seot1on 2.$, ut1ole n, yeata autho»!t7 in the CHneral A.aaembl7 
to author-l•• lllmiolpal.1t1ea to proY14e t or penaloDlD& ot salaried 
meabera ot the pollee and tire toroea, widow. &D4 minor abildren. 

In •l•v ot the tonao11tl1 lt la 41ttl•lllt to oOM•1•• tdQ' the 
Yotera of tbia atate aa4 the .. Dbera ot ~ OODat1tut1oaal Con.ention 
ot 19451 110lll4 f r&M &114 aupt oouenatioa &MDduDta to tU COil• 
atltut1on· that tailed to apeoitloallJ aut~t .. JOUI' Oomalealon to 
adopt auoh a rettr••At procraa tor J'OV •liiPleJ"••• •• •• doDe tor the 
M1aaeD1 State RS&h-7 Ocadaaion 1t it vaa tM intent to p•JI'Jdt it 
to be aon.. · 

In BlokeJ n. Board ot E4u.oatlOD ot tU Oit7 ot st. Louia, 2$6 
s .w. (24) 715, l.e. 177, the court hel4 tb&t la7 the veJ.&ht ot authw1t)" 
expeDClltvea o~ p\lbl1o l!IOUJ' tor vuklatl' a o-.pouatlOD tor pul1o 
eJQl07"• are tor pllbllo p~aea u4 ue •• put a et publlo .U7. 
In the t oreaoiDa deetalon the Supreme C.vt potnta out that tlut 
atatut017 law ol JUaaourl autborl .. a 1D olHI' an4 UDAl!lbl&u.ou tena 
that a aobool tMeher •7 elect to beeome an •DfPlOJe• U.ftdes- the 
Vorlalent 1 Oompenaat10D Law o.t Mlaaourl. ifhe Lealalature baa un
Jd.atak&ltl7 r"OSJllM4 workMn' a e011peuat1eo. •• a benefit upon 41•· 
ab111tJ or 4eath aa4er the teaoharta pea.lon prOY1a1on, an4 reoo&Dised 
ita own power to eltur reqUS.Z.e or ... peralt the 41atr1ot to ~7 work
men• a ooapenaatton tor ita ewplOJMa. the teaoJ:&not a -ortalon re~erre4 
to ureln 1a Seot10D 2S or A•tlole YI, Oonatlt\ltloa ~ K1aaour1, 
apeott1o&ll7 author1s1DS pa~nta troa &1'Q' pllblle tund tor beutita 
upon re~lreaent, 41aabll1tr or death to peraou emplqe4 aDd. pal4 
out ot &Df publto fUnd tor •4uoat1oD&l ••~'••• &D4 ~o ~ir beMt1o1-
ar1ea or eatate. It 1a app&J'•nt from thtt tor•aol.Da deolaton that the 
"'"lS.41t1 of au.oh pa,.-ata w.a b7 reaaon o~ aa14 oonatltut1C»D&l a.IUl
.-nt e.powertas lba Lea!alature to authorise au.h pa,._.nta. 

Author reoent lnat&Me -.7 be olte4 ldatoh w think tvther 
aUpporta tu OOMlu1oa uaat \he Oo.alaatoa •1 DOt adopt auoh a 
rettre•nt precraa 1• e.a tla8 State fd JUaaoel entered lato aa ape•
_. with the J'eclenl. hTUDMilt tor ol4 •a• all4 aVYlTora luv&DOe 
tor 1'• eaplOJ•••· . ~ 

ln 19$0 Oupeaa aaeD4ed the Soo1al s .. urltJ' Aet 1a aneral 
pan1oUlara, honYer, ~ ene we 4ea1H to eal1 to JtN:'II attention 1a 
the a4U t1on f4 a uw aeetlOA to a&l4 law proriUDc tor YoluUrJ' 
ape ... nt betveenlt&tea &D4 Pecleral ClrierDMnt tor oneraa• ot 
at&te and looal e.aaplqeea under aa14 olct aae &D4 aurY1Yora i.D8uranoe 
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provisions ot said Aot. 

An opinion was requested by the then Governor or the State 
inquiring if the State U!lder our Constitution ooUld enter into suoh 
an agreement wlth the Pederal GoYerDment tor coverage of its geYern
ment employees and if the answer was tn the att1rmat1ve vbat legisla~ 
tion would lul.ve t o be enacted to enable tbe State to enter into su.oh 
an agreement 1 

The Department rendered an opinion holding that the State oould 
enter into auoh an agreement by virtue ot as.1d amen~ent to tbe Sooi:.tt.J. 
Securit,- Aet and under Seot1ona 37 and 39 ot Artiole IV ot the Con
stitution or M1saourl r•latlna to public veltau-e. Again we find it 
was neoessary to have oonst1tut1onal and legislative author1t7 to 
participate in Qld Age and Survivors Insvanoe Program. 

' 
We might fUl'ther add that in 1941 this Department rendered another 

opinion holding that the Board of negente of the Southeast M1aaouri 
St ate College cannot, in the absence of an enabling act of the General 
Assemblyj plan for pensioning of teachers. 

There are a number or states that now have in tull force and 
et'teot retirement program. for all st~te employees. None ot these 
programs ,.,ore adopted prior to the legislation setting up the proper 
proeedure tor creating the board or trustees, plaoing them under bond, 
prpYidlng t or the :matehlng ot funda b7 the State, and other prooedural 
matters , all ot Wh1oh oon.aist of a veey oomple.te and eomprehensive 
program. !t !.a d1ft1aUlt to oonoe1ve how this can otherwise be deno. 

So far aa we know it baa neYer been ott1oiall7 determined whether 
or not the Conservation Oommiaaion ot th1a State is authorized to ex
pend a%11' feea or mone7 derived trom Oonaervat1on praoticea 1n the 
abaenoe ot an appropriation bJ the General Aa1embl7. However, the 
Constitution 1taelf doea not speo1f1oall7 read that auoh money shall 
stand appropriated aa it does in the oase of the Highway Oommiaaion ot 
the State ot M1aaour1 . Furth•rmore, heretofore all Conservation 
Collild.sa1ons h&Ye •••n 1'1t to seek an appropriation fl'om the Legislature 
and the L-sisl&t\U"e has alwa7s appropriated tor that age.QOy. While 
sueh a•t1on on th• part ot the Comm1aa1on 1e not oonolus1ve on the 
question ot whether 1t is neoeaaar7 to obtain an appropriation, it 
does oarr7 ao1t1e weight and is at least p•rsuasive. W1ll1ama v. 
WilliaiU, 30 s .w.(2d) 69, .325 Mo. 963J State ••· Freeland, 300 s .w. 
675, ~18 Mo. $b0 . 

While the following deoiaiona deal more partieularlr with penalona 
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vbat la aal4 11 rather pertl.Mat &lUl ve quote, 1n part, 1'POJa State Y. 
ES..-11, 2S6 Mo. 611, l.e. ~)0 &D4 6)1, 16$ S,V. 1067& 

•• • • ~· l\ 1• that o14 ._. pe-101\a ba'f'e thei~ 
~••oeateaJ aea.ol teaoh•~•, .Ub•J pab11o •••toe 
ewplcq•••, •DPa•4 ill h&sar4oua aplfq'Milta te~ ~ 
~eutlt et tu publl• t~b•J ~u41oial. penaioaa; -•lr•J aJI4 pellee peaalou, ~ira. But ulther 
the ou elate DOl' ~ eUwr ean atta!A their ua1rea 
tbrO'Q&h laliMker ln hla atatute or 'llrwah. ·~ ln 
ita teo·1aioe •• 1-. •• the COIUititu.,lM ot 187.$ 
remain• •• it aev at&D4J an lna~table tw.blJll& 
blotk 1D the •7• It a-oea wt~t a&Jlal that we 
are aot •peut.'C ot a14 to 4epea4eat aA4 aa•4 verthJ' 
poor, whO" 1ut•••• b7 atate a14 •7 b• r.r•rabl• 
to u e:u"1•• ot the polio• power eeJ.le4 s.ato plaJ 
~»• bJ patrlotlo aratltudt tor ,_,.1••• ~D4are4. 
!U r.-q la ill a obdfl• 1D the Ooutttutloa aD4 it la 
..._s.n to aMk it elaeaere. • • * • •• 

. . 
In s tate •. Zleaem.la, 144 Mo. 28), the oovt 1D ho141.Ds a 

atatute pr~i~ peraozaa aeni.Da aa polto.-a t• tven~J ,.are •7 
be retired OD --halt PA>J tor the re•la4er er lUe, UDOOUtitutloul 
aa a pant ot pull• MMJ 1a a14 ot 1n41Y14\Iala tn 'Y1tiat1on ot the 
Gonatltut1on, aaid 1D ~ta 

~ • • •lba7 ar• otrto•r• ot ~ s tate, howe•er, 
&D4 tu Oeu,ltlltS.on u.a «Mlu-.4, that, like all 
othna holcl.bl otttolal auttou, t:tae7 .ut r•at 
oontu.t vltll the ,....,.rattcm ttu4 b7 law, aa4 
atter tholl' •enS.oea ••• been perfOI"JJMut, De 
•tter how yalua)l• theJ •7 ha•• l>eu, the oltJ 
oan ut, •• & JH.tllltJ • peulon, '~"At pall• 
MMJ to or ta &14 ot arq 1Dd.SY14ual• • a.a4 u.. 
oeut• ••• ao power to require it to ~lM 4ou • . . . ... 

•otlfithiJtandl"S t!M r.-t t})at s•otlOll 44 or Artlole lV ot t~ 
Oonatltutlon oe Ml••~t pr .. 14ea that Arttole IY ahall be aelt
•~erobat 1t tvtu• JW"t4ea lava DOt i.Moulateat tuMvlth •7 
n eu.ote4 -7 tM cteaeral Aaa•JIIl)l7• We 'boll ..... lt •• the lAtent 
in a4opt1Ja8 tl!a&t --~at, that tor ••t pvpoaoa aubh aa octrol,. 
-.-ae.nt, natoratlon, •••enatJ.oa &D.4 •svJ.atiOll ot w1l4lU.e 
&n4 toroatQ" 1.11 th1a Stato lt eo1&14 be aelleator•b&· FU~r•. 
tha• teea, DlOJlloa or tua4a tor tlw- oporatloa aM trau .. ttcma ot 
aald Oonn1aa1en &D4 rro. application ot admtnfatrat1Yo lawa &D4 
rogulationa pertatntna to auoh admln1atrat10D &ball be u.ed tor 
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auoh purposes and sball bt expended onl.7 bJ" the Comndss1on for those 
purposes, howeYer, that 1t was not the intent or the purpose or suoh 
amendments to create a retiremant program for the GonserTation 
Commission emplo7eea or it would ha•e clearly declared auoh intent as 
in the case of the H1ghva7 Gommission. 

Theretore, it 1• the opinion or thia department that the 11asour1 
Conaerwation Commiaaion oannot legallJ adopt a retirement program tor 
its emplo;yees in the abeenoe ot aome eons,ltutional authority to do so 
and an enabling aot ot the Legislature. 

The foregoing opinion, which I hereb;y approve, waa prepared by 
rq assistant , Mr. Aubre7 R. Hammett. 

ARH : mw 

Your a Terf7 truly, 

John f.f. Dalton 
Attorney General 


