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Authority of member of a grand jury to testify in 
trial on an indictment as to a confession made 
before said grand jury by the defendant . Official 
court reporter who took testimony before grand 
jury unauthorized to testify at the trial on an 
indictment returned by the grand jury. 
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F fLED 
Honorabl e Prnru< D. Connett , Jr. 
Assistnnt Prosecuting Attorn~y 
Pucho.nnn County I St. Joseph, Ui <>souri 

Dear Sir t 

This will o.cknowledr,e receipt of your r ecent requent 
for en official opinion, l .. !.ch r eads : 

" ' e ~o ld like to have your opin~on ns 
to t'e l aTI on t ho folloP ng sot of facts : 

" · certnin defendnnt n.pnear cd before tho 
uchnnan County r. r o.nd Jury nnd vol untarily 

confesned to havi ng co. ni t tod certain 
cr1MC!'3 e l>renent nt tl.at tine was on 
of"'icial r epor ter of tho Circuit Cou~t , 
pursuo.nt to ' oction 5 0 . 105, fl . f . J'o ., 
1919 . The rr~nd Jury pr~sJntod an indict
rnont cl nrGinr; sa1cl de fond a.n t \ , j th ho. rinr; 
corn ·i tted t ho crime confe ssed to boforo 
them. 

"Our quentions nrc those : 

" During tho tri nl of this defendant , on 
the said in61ctr.tent , rnay tho State put 
into O\idonce tho confession of tho do.:'on
dnnt by (1) putting on a r;rand Juror and 
having hiln testify as to what he heard the 
defnndr ,... t say t~o.. ile before him, ( '.ection 
510 . 300 ~ . t. . "o . ,19!9 s eems to p'lr it this , 
( 2 ) if one (1) a 0ove is permissnble , thon 
may th'3 witne-ss refresh his m~...,ory from 
transcript mado by th court r~ ortor 
present at tho time of tho confession, 



qonorabl e Frank ~. Connett , Jr . 

( 3 ) I:ID.Y tho off ic i al court r eporter ta.l:o 
hor transcript -~d t ostifJ a s to ~at tlw 
defendant stated bofo1 .. o tho Gr and Jury?" 

You state tho. t a defendant nppearod before a srand jury in 
Buchanan County , ~i~souri , and conf essed to having co--itt3d n 
crirle and th~t the confoss!on \:as nnde in the pre sence of the 
of f icial Circuit Court reporter , who , we assuce for the sake 
of t h is opinion, was directed by tho judge of the Circuit Court 
to take do\'111 and transcribe t e stimony for the use of the prose
cutinc attorney as provided by law. 

You f irst inquire if tho state may put into evidence the 
confession of the de fendant by putting on a e rnrrl juror and 
having him t ostify us to whnt he heard the def endant sny whi l e 
testifying before the s rand jury . 

~action 540 . 300 , Rc:-Po 194.9 , is tho only statutory authority 
permitting a member of 3ny r rand jury to t es tify, And it r eads : 

" embers of tho grLilld jury may be required 
by any court to t es tify he ther th~ testi-
mony. of a wd tness o.xfll7'ined before such jury 
is consistent v.ith or di!foront frot:l the 
evi dence piven br such witness before sach 
court ; and they may a lso be req~ir~d to 
discl ose tho t Pstimony ~iv~n before then 
by any person , ~pon a conpla int a~ainst 
such person for perjury, or upon his trial 
for s uch offense . " 

Under t ho foregoing statuto , it i s provided that mer1bers 
of a gr and jury cc n t estify in onl y t.o instances . rirst, when 
required to t nstif'y by a court and t hen only as to whether testi
mony givon by a certain witness appearing before a crand jury 
was consistent with or di fferent from the evidence riven by sar~e 
witness in the court, and also a cr and juror nay be requir ed to 
disclose testimony ,~ i von before t l em by any person uoon a com
pl aint rrainst such person f o r perjury or u pon such parson ' s trial 
for such offense . 

As stated in Conway v . Qu inn, 168 c . \1 . 2d 445, the old 
conmon l aw rule preserving th ~ secrecy of a r rand jury proceedings 
has been modified only to the extent that may be allowed by an 
act of the l or is l ature . In so holding , the court said, l.c . 446 : 

" The l aw is further at a ted as follol s : 
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' Al l of its proceedinrs shoul d be l egally 
seal ed arainst divul gence . The pol icy i s 
to inspire the jurors with a confidence 
of security in the dischar-;e of their 
responsibl e duties , so that they may 
deliberate and decide without a~prehen
sion of any detriment from an accused or 
any other person; -::. * to prevent per jury 
and subornation of perjury by withhol ding 
the kno~ledge of facts t ostifiod to before 
t he grand jury, which, if kno~n, r.oul d be 
for the inter~st of t~e accused or ~is 
confederates to attempt to disprove by 
procurinr false tcst1nony; and also to 
save tho c itizen tho trouble , expense , 
and disrraco of boinc arraigned and tried 
in public on a criminal charco, unless 
there is sufficient cause for it .• 24 
An . Jur. 865, Sec . 47 . " 

The oath of t he neobers of the grand jury requires se crec7 
of the proceedinc s by s aid jury . See <:action .51,.0 . 080 , Rf!.~'o 1949 . 

In St ate v . UcDonald, 119 f, . · . 2d 286 , l . c . 28 ~ , 342 Uo . 
998 , the court had this to sa~ about the secrecy requir ed of a 
grand jur7 proceedin s •nd tho only time when such proceedin~s 
may be reveal ed : 

"!l:lpeachment of ni tnesses for var iations in 
testimony ~afore a gr,nd jury and a t the 
trial is usually accompl ished throu gh some 
rJeDber of' th~ crand jury Or other person 
l anfully in attendqnce ther~on, ond not 
from tn e minutes kept by said body. Con
sult State v . Thomas , 99 Uo . 235, 258 ( IV), 
12 S . YJ . 643 , 6.50 ( 4 ); State v. 'hol ehon, 
102 ~'o . 17 , 23 , 14 s .· .. 730 , 731 . Se c . 
3522 , ~ .s . 1929 , 'o . st . An.'l . Soc . 3522 , p . 
3138 , provides for the a ppo intment of one 
of tho r r and jurors as clerk to prnserve 
oinutos of tha proceedinrs and of the ovi
donce c;ivcn before then, and for the delivery 
of said ninutes t o ~~e prosecuting offi cial . 
Sec. 3516 , R. S . 1929 , Mo . st . Ann . Soc . 3.516, 
P • 3136, civos a form of oath for grand 
jurors , enbracing secrecy. Sec . 3.53.5, 
R. f . 1929 , t:o . St . Ann. Sec . 3535, P • 3J.42, 
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prohibits cr and j urors disclosing any 
evidence adduc ed bef ore t he c r and jury, 
t except uhen l av1'ully r equired t o 
t es tify as a ~itness in r el a tion thereto 
·~r .;: . .:r , t Section 353}t R. S . 1929 , l!o . fi t . 
Ann. Sec . 3533 , P• 3~1, in so far as 
materi a l authorizes gr and jurors to t esti
fy •whether t he t es tLmony of a r itness 
exrumined before such jury i s consistent wl th 
or different f rom tho evidenc e given by 
such witness before such court*** •' 
~o far as here invol ved t he common l aw 
r ule preservin- the s ecrecy of e r and jury 
proce~dinr,s has been modified by statute 
i n t his s tate onl y to the exten t indicated , 
* ~~ ~:· ~} " 

A primary rttie of construction of statut e s is t o ascertai n 
and r,ive effect to the l awmakers ' intent . State ex inf . ~ice 
ex r ol , Allman v . Hawk , 228 ~ .W . 2d 785, 360 Ho . 490 . Another 
wel l estab l ished rule of statutory construct ion is tha t statutes 
applic Pbl e to the sub j cct invo lved mu s t be r ead and construed 
to~ether and, i f possib l e , be ha~onized . ~tate v. Taylor, 
40 c . ,l . 2d 107q , 328 ro . 335. 

Section 51~0 . 310 , RSI~o 19~~9 , provides that no member of any 
gr and jury shall be oblicat od or al lo~ed to t estify or declare in 
what manner ho or othe r members voted on any ques tion before 
t hom. Section SL~-0 . 320 , nc;r 0 194-9 , further ~rovido s that rio grand 
juror shall disclose any e1ddence r iven before the o:rand jury 
except when r equired to lawfully t ostify as a wi tness in r e l ation 
thereto and a s shovn above , Section 540 . 300 is an excep tion to 
t his statut o. 

In none of t he cases w11 i ch h$'-l ve been decided in Uissouri 
has this identica l question pre sented by t he prosecu t or been 
passed upon , The ca se of Tindl e v . Nichols, 20 Uo . 326, a~pears 
to be t he case in 11h i ch t he i dea has arisen that a member of a 
grand jury is not permitted t o t 3stify co ncerning s tatements made 
to t he gr and jury except in ease s provided under tha t is no~ 
kno'fm as Se ction 540 . 300 , nc:r'o 1949 • In tha t ca se tho action nas 
f or s l ander ·and one of the witnosaes call ed by the defendant was 
a member of t he gr a nd jury who was cal l ed fo r the purpose of 
t estifying to what t he pl ain tif f ' s wife had testified to before 
said gr and jury. The court he l d that such t e s timony of the gr and 
juror was inadmissibl e . In so holdi ng the court said: 
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" The only question for our cmsideration 
arises upon the ruling of th~ c ourt below, 
in r egard to the adcissibility of the grand 
jurors as witnesses . Thi s is a grave 
question, nnd it lw.s had the s erious 
considera tion of the co urt ; and we are of 
the opinion that these wi tnesses should not 
have been requir ed or pe~itted t o disclose 
the evidence gi von before t ham a s grand 
jurors; tha t the court bolow errod in 
t lLis matter and its jud '}<!ent oust be re
versed. 

" Thus s tands the statut e l a• . In what cases , 
then, can a grand juror be l awful ly r equ ired 
to te s tify as a witness in r e l a-:ion t hereto? 
guch a~ are embraced in the fifteenth section 
citod abouo , and nuch only. Th is fifteenth 
section specifi e s t hese cases , and the bare 
specif icrtion excl udes all otr~r cases no t 
enucoratod. These cases are , first , ' Whether 
the t estinony of a wi tness ex~~ined before 
such gr cnd jury is consistent with or 
different fr~ t1e evi dence iven by such 
~litnes s before suc"1 court; and , secondly , 
~y be re~ ired to disclose t ho t es t iMony 
given bef ore them by any person, upon a 
compl aint acainst such person for perjury, 
or upon h is trial for perjur y .• 

" These are t hn ca s e s where a grand juror 
may be l awfully required to testify in re
l ation thora to . 

" ~~ ~· ·:l- Fron a ll that i s said on this sub
ject i n the bou ks , it nay be l a i d down t ha t 
g:rand jurors are not p9rt1i t ted or r oq,_lired 
to t estify to wh.a t has been r iven 1n 
evidence before them, unl e3s it bo 1n t he 
cases siMil a r t o ~ os e pointed ou t in tho 
provision s of our s tatuto above cited . 
Appl yinc this doctrine to the acts of the 
Circuit Court in ~hi s case , ar.d it wil l 
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be seen that its jud~ent c~nnot stand. 
I do not rind D:.y error in the refusal to 
~ive tho second instruction nsxcd for by 
t he p l aintiff . " 

Tho eeneral rule does appear to be that such corfos si >ns 
may be testified to by a me~ber of the ~rend jury. See : Annotation 
27 , I . L . 'l . 151, 'f:1itnore on Evidence , Soc . 2363. In the l a st 
mentionod v;ork , the Hiesour i r ule as l .. Opl~esented by the Tindle 
ca se , holdil"'g that members of a gr and jury cannot testify as t o 
statements nade to s old ~rnnd jury, except as t~ose provided for 
under Sect~on ~0 .300 , supra , is severel y criticized. 

In v~ew of the fore oing statutes and decisions , we must 
conclude the.t you l!t"l.Y not ha vo a gr and juror testify as to v:hnt 
he heard the defond~1nt t estify to r el ative t o his confession 
befor e said grand jury . llo~cvor , said ~rand juror may be re quir ed 
by the court to t nDtify ~ft~r said def~ndont has t~stifiod in 
the Circuit Court ; however, then only as to wheth~r t he t e stimony 
of s aid defendant before said gr~nd ju~/ 13 consistent i th or 
different from tho evidence of said wi tne "S at the tria l . 

Your second inquiry , if n rrvnd juror is permitted to 
testify, then mn.y said gr .nd Juror refrflsh his :mmnory from a 
transcript prepared by a court r ep.:> rter containing testimony be
fore such gr and jury? 

rio r1 nd very little au t'"'"' r · ty on t'1io question, however, we 
find Str te v . Thonos , 99 r~o . 235, l . c . 261, \·hertJin the Supreme 
Court did at l eas t indi cate that t ho minutes of the proceedings of 
a rr md jury as prepared by one of the memb~ro of s~dd. P"rand jury, 
dul y apnoint cd by said gr and jury, as provic1od b.r statute, mlt;ht 
per haps be used to r efresh a gr nd juror ' s oemory . In so holding 
t he court said : 

" The ninutos of t~e evi dence kopt by 
one of tl~ir nunb(lr, unsanctioned by 
t he o~th of anybody, c~rnot bo made a 
substitute for this fair , just Qnd orderly 
way of getting at t! ~evidence that was 
actually c·iven before tho grnnd j ry. 

"Hhi l e t he statute porr its ' every r.r and 
jury to nonoint ono of their numbor 
to be c l erk thereo ~ , to pr~sarve ninutos 
of tho1r proc eedin·tl and of the ovidonce 
r;i ven befo1~e them, Tlhich ninutes shall 
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be civen to the prosecuting attorney ' 
( soc . 1780 , supra ) 1 it ha.s no~.here 
authorized the admission of the se minutes · 
as evidence , anywhere , or for any pur pose, 
They are not requir ed to be si ned, and 
are not sworn to by anybody . They are 
not the statement , deposition or affi davit 
of the wi tne as , but simpl y a memorandum, 
by which, perhaps , a hr and juror ' s 
memory nicht be r efr eshed, but upon which 
could not be shifted t he r esponsibility 
of t he juror ' s oath as to uhat the 
witness did actually t est ify. -.z. -1: ir " 

The general r ule is that for a witness t o r efresh his memory 
it doe s not ordinarily have to be from a writing of h is own but 
i t may be anything that he would recognize as having heard or 
seen, Espec ially is t his true where ho is shor.n an exact trans
cript of the evidence , as in tr~ s c ase \here of his own knowl edge 
t he t es t imony was taken down and t r anscribed by a court r eporter 
as required by lan . Ful~thermore , t his comes wi thin the discretion 
of the tria l court, See : Voil es v. Col umbia Tertlinals Co.; 
23,3 S. H. 2d 870 ; f,tate v . Henson, 234 s • .. 832; and State v. Patton, 
164 s.w. 233 , 255 no. 245. 

In vie~ of the above holding that a member of the grand jury 
may testify under cert a in conditions as provided in Section 540. 300 , 
supra , and further -that the court in State v. Thomas , supra, 
strongl y indicated that even t ho ninutes of the proceedings and 
evidenc e before a s rand jury preserved by a member of the gr and 
jury mi ght be used to r efresh the r:temory of a gr and juror so testi
f ying, and cert ainl y t he evidence before the gr and jury preserved 
a s provided by l aw by a cour t r epor t er could be used to r efre sh 
the memory of a gr and juror, we are of the opinion that onl y that' · 
part of the transcript r e l ative to the matter that s aid juror 
is allowed to t est ify to may be used to refresh hi s memory. 

You further inquire i f t he court reporter may take her t ran
script of the t estimony of t he defendPnt before t he gr and jur y 
and t estify before t he Circuit Cour t as t o what defendant said 
before the gr and jury . 

There is no s tatutory aut hority for the officiAl court re
por t er to t estify a t t h e trial fr~1 h er transcript of notes t aken 
before the gr and jury as to wha t the defend~nt said before sa id 
grand jury. Sec tion 540 .105, RSJ'o 191~9 , provides that before 
a said court r eporter shall t ake down any evidence before a grand 
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jury that said reporter oust bo sworn that ho s~ll not divulge 
any of the pro ceedin~ s or t cst~ony before soid gr nnd jury except 
to the prosecuting attorney of tho county or anyone assisting 
snid prosocutinr attorney in tho prosecution of an ~ndictmont 
brou~ht by said grand jury . 

Therefore , in t he absence of statutory authority for said 
court reporter testifying, be must conclude that it ~ould be 
violating the secrecy of t ho ~rand jury to allow said reporter to 
t estify at the trial as to wha t tho defendant stated before said 
grand jury. 

COliCLUSION 

Therefore , it is t he opinion of t his departcont that a nember 
of a grand jury cannot t estify as to what he heard a defendant 
say before the gr~nd jury rol~tive to his confession, but a member 
of the grand jury may testify nt tho trial on the indictment 
returned by the r r and jury a~ter t he defendant at the trial who 
made the conf~ssion before the grand jury has testified, as to 
whether the t estimony given by sa i d def9ndant before tho grand 
jury was consistent , i th or di ffaront f ro.o tho evidence Piven by 
said defendant at his trial on the indictcont . 

Furthermore , that only thot part of a transcript rel a tive to 
the natter that a ~rand juror i s al lowed under t ,1e l aw to testify 
to , as provided in Section 5!}.0 . 300 1 supra, rnay be used to r efr e sh 
his memory . 

Also , in tho absence of statutory authority , an offici~l 
c ourt r eporter oay not t ake her transcript of the hearing before 
t :lo gr.....nd jury and t estif:r as to what the defondent s tated before 
said gre.nd jury. 

The fore r oing opinion, which I hereby approve , was prepared 
by my assistant, J.!r . Aubrey R. Hammett, Jr. 

ARH:lrt 

- 8 -

Sincer el y yours , 

JOIDT If • DALTOU 
Attorney General 


