
SCHOOLC. : 

1...\...>!0 AN:> TELZVISIO~l : 

fl LEO 
-=-~ .. lfJ 
~-,1 

r . Loe to" • Cox 
a.1t..cr , card or Cur a tors 

Uu lvors tty- oi "lsso:.trl 
'Ol J. 1· ih , iSSO..li" i 

Board of Curators of the Un~versity 
of l.li ssouri auth'"~rized to maintain 
and opars:ce a TV st<:itior. in connection 
Vvi th educa tiOnO.l func t.ion Of the 
university . 

"io l.l" l ottt>r• at :"Ian~ req..1cst.:...1._ nn O?lnion :> - t . .!.s 
dope:-~ 1P"lt fo r the -os.rd O.L ~~ :...~ato:-s o ... t 1e U:1ivcrs!.t; of 
ia "o .l!' 1 1 ~ .:i. ch , 1!'1 :;>art , reads : 

" · t i:c !"e ~l,_~ :.cot .:.:,_ i.old : rlday , 
n r .: l llt~1, .. otcl · .lc .. le ....s. c:-., .Rnso.s 

• it,; , ::s ~~~i , .;!_c oard o~' ''..u•a tore 
..1 111.1 i.1~ucl: n.-::>provco. co l'!IOS i , tclc -
" 1s:o:1 a 1-- radio ~I·oadcusti_"l , :..oth . 
oral " . ..:. v.:.su.nl , \i.1ic!1 .;o l l - i tclud e 
a!l o _ :; __ c:.. l:lZ'tn u:. : !:C.i.c:lcos pe:. -::.a.i. .• ln~ .. 
to ors.l u.1.:. vi~..:nl .... ~·oo.l~cnstin. . ' :1.(.. co 
co...u•ses 1ill t-c .:..:1 t!s e .... o , :..1:1:L.; 
:...uptc'"'lbor of' t !lis :roar . .r t lc , t iwro
f'oro , l'cquestad t';.n t ., ou L :l.ve us n 1 

opL1.~.o.1 unsee. upo.1 t.10 1 nc t t:1n t wo will 
lwvc tolev1sion a~~ radio uroadcnati~ . 
courses and -;: :_::. t lt in our :..csiro to 
ostaulinh a. telovlsi-:>n uroadco.st1nc; 
e tn tion o. t the Jniv ersi t; o:f ~~ io t o'-l.r i 
for t:1c Las ic pur?oses o~· tanc .i 1 o.:1c 
t r a..!.n1n o tud ents .::1 tiH .. so rGS:"OC tlvo 
arts . 

" .Lil a a porti o.1 o: ti . c r ro ro..-:1s ':1CJ.:f • o 
sol.:l -·or C::l-.--:.e . Ci3.l :'-' :.u''> O!lOS , .:·10 ;)O.SiC 
.,urpos e \7i ll ~..;c : u!' teac .i.1 . ..o ..~el i,ve 

t.a~ u~· "'W."~ ..... co~-1erc.:. 11 pro_ ro::1o in 
con.:1.cction t>i t.~ d:c ro ul t!' stuC:L. s oJ 
our st·..1~e :1t s , -c :c:; :1ill e t practicnl 'l.;"l l.l 
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first -hand knowledc e of co:-t.:oercial radio 
a:"'.d television L"'l \'6ic!l f ie ld. t :1ej· t.rill i..,e 
tra. i !'led . It i s also unders tood t.!1.at there 
nill oe no basis of pr ofit fro~ the opera
tion of televis i o:.'l as a ny 0.::1ow1t t hu t i s 
r e c eived f or cO-l..lorc ln l oL<rloacG \1.:.11 ';)e 
reinve s ted in ~ho -cr ai!l i.;.(... oi' s uch s tudents 
in t ho va.rioi.4s oroa.dcas tin~ arts or in 
acquiring a dditional equipoont r or t ho ir 
t raln i nv . 

11 I f your r,ood off' ices wi ll f urnish us an 
op inion based upon t hese facts , statinG 
t ha t t he C.Oard of' Cur a tors has incorporated 
as a part of' its curricul um actual courses 
in t elevision science , t ha t because of such 
action the Curators woul d be authorized to 
operate a televisio~ s tation in order to 
pr ovide co~plete and actua l trainin~ facil
ities in connection ~th t he se courses . 
Your help will certai~ly be a pprecia t ed a s 
t he freeze on t elevision i s lifted, a nd we 
wou l d like to have a l etter f rom your office 
alon: t his line t o a t:tnch t o our a }) pl ication 
to t !le FCC. " 

In a dvisins you on the quest io~ pr es ented i t oe comes 
neces sary to c ons i der certain const!tutional and statutory 
provisions relatinG to t he cover~~ent and operation of t he 
uni v er s ity . 

:le , e. 1•d in~ ... the r:over nment of t he Unl versi ty of' :.is sour i , 
Section 9 (a) of' Article IX of the ~issouri Constitution provides : 

"The cove!'rncnt o :!' tilG Sta t e tni vcrsi ty 
shall be vested L1 a board of curators 
co~sistinc of nine crembers appoint ed by 
the c overnor , by and wi t h tho advice and 
consent of t he senate . " 

In t his connection Section 172 . 010 , ns:r.o 1949 , provides : 

11A university is hereby instituted in t~is 
sta t e , the gove~ent whereof s hall be vested 
in a board of cur a tors . 11 
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Section 172 . 020 , ~B~o 1949 , ~1 ?art , provides : 

"The u..YJ.iversity is here oy incorporated a 1d 
created a body politic, and n~all ue known 
bJ tho na::te of 'The Curators of the 
U:1i verslty of :tissour i, ' and by the t na:ne 
shall have perpetual succession , power to 
sue and be sued , co.~la i n and defend i n 
all coarts ; to make and use a co~on seal, 
and t o alter the sa.r:1e at pleasure; to take, 
purchase and to sell , convey and otherwise 
dispose of l ands and chattels ; to act as 
trus tee in all cases in ~hich t nere be a 
Gift of property or property l eft by will 
to the university or for its benefit or for 
the b~nefit of students of the university ; 
to conde~ and appropriate real e state or 
other property, or any i nterest thereL~, 
for any pucl ic purpose ~ithin the scope of 
its orbanization , i n the sa~e !:Ulnner and 
with like effec t as is provided in chapter 
523, RS!!o 1949 , ralatlnc to the appropria
tion and valuation of l ands tal:en fo r tele
c raph , telephone , r ravel and p l anl{ or r ell-
road purposes; .c. .· *n 

Un~er t~e provisions of the last - quoted section the 
Wllvcrait:-i is estnblis:1ed ns n corporate entity , a11d as such 
has such pov1ers as are expressly con.forrcd upon it, sue~ as to 
sue and be sued; t o take, purcnase , sel l 0:1~ o therviis e dispose 
of lands and chattels; to condemn and appropriate real estate 
and o ~her proporty . 

'I'he 3upre::le Court of : .. 1ssour i l;.as also declared t~ t t h e 
:.oard of Curators , actin;- i n behalf of the university , he.s oroad 
power co~ferred on it by L~?lication . Thus in State ex rel . 
Cura.tors of Universit-y of L..i..ssouri v . :·c :1eynolda, 354 :.~o . 1199 , 
193 ~ . \, . (2d) 611, the court , i n determininz, that the board had 
~lied power to i s sue revenue bonds to flna~ce the erectinG of 
dormitories , said at s .·., . l . c . 613 : 

"AlthoU[;h the Le£ i slature has specifically 
authorized cities to issue revenue bonds , 
the fact it has not Given the curators 
such express po~er ~oe s not prevent the 
ir.lplication of such pov!er . The broad 
powers historically exercised by the cura
tors without specif ic lec islative authority 
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or appropriations ?resent a different situa
tion ~rom an ordinary ounicipal corporation 
dependinG entirely upon taxation ~or its 
support and with powers ric;idly lim.lted by 
s ta tate or c!::ar ter . " 

Section 172 . 100 , nSMo 1949 , vesta t h e curato~s with the 
powers to ~ake bylaws or ordinances , rules and re£ulations as 
~y be expedient for t he ecco~plishment of tho trust reposed 
i n them, which woul d be the .:overnment of the State University. 
Thus t ho section reads : 

"'rho curators s na.ll hu vo power to mak e such 
byla~s or ordinances, rules and r egulations 

s t~ey may jud: e ~ost expedient ~or the 
acco~pliahment of tho trust reposed ln the~, 
~~d for the cover~ont of their officers and 
~ployees , ~~d t o secure their accountability, 
and to del ec ate so nuch oi ~~air authority as 
they Liay deeD necessary to suc:1 oL'fico::-s and 
e~ployaes or to co~itteeo a?po~t ed ~J the 
~oard. " 

In the case of Pyeatte v . ~ard o~ Re~ents of Jniversity 
of Oklru\oua , 102 F. Supp . 407, the court was considerin; si~ilar 
constitutional and statutory provisions con tained in the Oklano~a 
statutes in determininr; the powers of the Soard of ReGents of the 
Universi~J of Oklahoma. At l . c . 413 the court said : 

11 Title 70 o.s. ,., . Sec . 1210 provides as 
follows : ' The said board of rebents shall 
make rules , regulations and by-laws ror the 
good government ~~d ~gament of the ~~i
versity a nd of eac~ department thereof; 
prescribe rules and reGulations for the ad
cission of students ~ ~ ~ .• 

" Over and above t .: e express power coni'erred 
upo:1 the !:.card of Ree;ents by the statutory 
provision, the Oklahoma Constitution also 
provides ~or bover~ent of the University by 
t he .::.Oard of Re gents . /.rticl e 13 , Sec . 3 , 
Oklaho~ Constitution. The tc~ ' cover~ent • 
is very broad ~~d ~ecessarily includes the 
power to p.ass all rules anc.l r e. ulations which 
t he ~crd of Rec ents cvns iders to oe fo~ the 
oc!lefit of t he heelth, welfare , Jorals and 
education of the stuJcnts , so lo~~ as such 
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rules are not expressly or impl iedly pro
hibited. Rheam v. Board of Res ents of 
University of Okl aho:n.a , 161 Old . 268 , 18 
P . 2d 535." 

The Constitution of I;!issouri , like t r.a t of Oklahoma , vests 
the c overnment of the State Un i~;ersi ty in a particular board . 
The Legislature , i.;y statutory enactment , has expressly conferred 
broad regulatory power on said board in or6er t~at it may ac
c -:x~plish the trust rep osed in it in governinG the university. 

~herefore , it would appear t hzt the Doard of Curators of 
the Univerz i t y of ;.~ issouri would h~ve the power to pass rules 
a!ld recula tiona aJlu to take such o ther nea.sures as it woul d con 
sider to be .ror the oenefit of the health , well~are , ::J.orals and 
education o1· the students receivinG educational advantages from 
that i nstitution, so lon; as such rules and ret"Ulations were not 
expressly and imp liedly prohibited . 

q leg islative enactment t h ere has been established in 
colli~ection ~ith the State University, and as distinct departments 
thereof , a College of Agriculture and a Schoo l of Mines and 
~f.etallurgy . It is so provided by Section 172 . 430, RSi£o 1949. 

HO\'iever , t h e re are several other departments of the State 
University which have not been provided for by an act of the 
Leg islature, but vihich neverthe·less have been created in carry
ing out the educational prot;ram o!, the school . Some of these 
are the departments o-f journalism, law, medicine , etc . 

Moreover , the Leg islature has recosnized the existence of 
departnents of the university other tlliL~ that of a griculture 
and r1ines and ~etallurgy . Thus Section 172. 450, RSXo 1949 , 
provides : 

n The colle r:e o f u .:-ricul ture and the school .... -
of :mines and me tallur£y herein provided for 
s~all have each a sepa rate and distL~ct fac
ulty, whose off icers and professors may b e 
the same , in whol e or in part , as the of
ficers a~d professors L~ other colleges nnd 
depar tments of tb.e university • 11 

Pres~ably tr1e es taolishnent of these other educational 
depar~ents was done under the direction of the :.:..Card of Curators 
exercisinc power co!1ferred upon it by earl ier co!'lS titutional and 
statutory provisions similar to those above cited and quoted • 
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Purthermore , in expandir...g the educational faci lities of 
tho university the .::.oard of Curators !:las recently approved 
the institution of courses L1 television and radio broadcast ing , 
as yo~ aave outlined i t in your request . ~he auth ority for 
institutin, sa i~ courses ste~s fro~ that expressly a~d iapliedly 
coni"errccl 1-"J tho cons ti tutio!'lal an<i statutory p::-ovisions above 
cited• 

The question \1hlch you have presented is whether or not , 
in connection with said courses , the 3oard of Curators is author
ized to establish and operate a television broadcasting station 
at the university for the basic purpos e of supplyin~ students 
co~lete educational trainLru~ in these respective arts . It is 
further understood that , if s~ch a station is establishe d, it 
would in so~e degree be used for co~ercial purposes L~ the 
ma~~er indicated and the L~cone or money received fro~ its co~
mercial use would be reinves ted in tho traininc of students and 
in acquiring additional equipment. 

If such authority exists for the ~ard of Curators of the 
Universi t y uf Missouri to ostablish a television broadcasting 
station and operate it as outlined, it must ste~ fro~ i mplied 
powers for ~owhere in our laws is such authority expressly 
cor.....ferred . 

Apparently t h e a ppellate c our ts throuGhout the country 
nave rarely had occasion to c onsider the riGht of colleges and 
uni versities to en~abe in or to co~duct co~ercial or se~
co~aercial activities in connection wit~ their educational 
curriculuns for there is a dearth of authority on the question. 

In the case of LonG v . Joard of Trustees , 24 Ohio App . 261 , 
157 ~ . ~. 395 , a taxpayer ' s injunction suit was i~stituted acainst 
the 3oarcl of 'i'rustees of Ohio !.>tate UniveJ.•s ity to restrain the.T;l 
fro.::1 establishing and l!1.8.intainin.c a book store. l"·or so!:le years 
a private corporation had ~L~ta~ed a book store o~ the c~pus 
to sell books and supplies to students and professors . The 
3oard of Trustees desired to operate a state book store and sell 
books and supplie s to the students on practically a cost basis . 
They pw~chased the s tock inventory of the priva t e corporation, 
assumed a certain a~ount of indebtedness of the corporation and 
~de additiona l purchases of ~crchandise amounting to several 
thousand dollars . In decidins the case f avor ably to the aoard 
of Tr ustees , and dismissinb the p l a intiff ' s petition, the court, 
at ~ .L. l . c . 396 , 397 , said: 

"The const itutiona l question is a challen;;e 
to the rit;b.t of the state , or an a gency of 
the state , to en n-e in a co~ercial enter
prise , where s uch enterprise i s incidental 

- 6-



1~. Leste r - · Co4 

to or closely co~1ected v~th a le~:t~ate 
function of t he state . This is a far
reaching proposition . Or i~inally the 
cover~enta l functions of the state were 
si!!lple, and conf ined strictly to state 
functions ; but as t he s t ate has advanced 
t he GOver~ent beco~es more co~plex. In 
co::tparatively recent years t h e s t ate has 
enlarc ed t he scope of its enterprises so 
a s to include !tlany that have heretofore 
bean considered as ] urely private enter
prises . These e..re .:tostly , i f not entirely , 
cases or instances where a connercial or 
private ente r prise is carried on as acces 
sor7 to so~ l eb itLnate £unction of the 
state. This is especially true with respect 
to the universi t ies of t he state . 

" Tho Ohio State ~niversity is by sta t ut e 
~de a body corporate , ~~d very oroad ~en
eral powers have oeen conferred upon it in 
respect to t~ a dop t ion or by- l aws , rules 
~"lu re..;:1la t:_o:ls f :)r t l:.e ..... o vern.'":ient of the 
Univcrnity , and ~o exp r e ss l~tation is 
found as t o t~o c ener a l acopo of the powers 
and duties of ~~e t r ustees ns to the business 
to ·.;e carried on by the university. 

''It would follow , necessarily, t hat all the 
enterprises undertaken by the University 
should be r e asonably incidental to the main 
purpose, to wit , t h e maintenance of a 
Univers ity. The Ohio State University has 
for many years to a l~ted extent en~aced 
in the furnishin[" ot supplies to University 
students upon a cost basis . \1'e see no 
reason why t h i s is not a l eg itimate enter
pris e of t~e University, subject to such 
lL~itationa as nay be imposed by statute. 

·:-'-

"The State University , by its board of 
trustees , r~s teen c iven s eneral authority 
by statute to ~aintain a University and to 
provi de for the control end cover~~ent thcreo~ 
and t ha t authority would include an enterpris e 
r easonabl y incident al to t he oain purpose of 
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t:1c University . Thc.r-o !lro no such l i.:lita t ions 
wl t~ respect to ti:e board of tr:...s toes of t!:le 
Ohio s tate university as to interfere t1l t:1. or 
prevent the incidenta l enterprise under con
sideration . * ~ ~~~ 

In the caso of Davie v • ...;0ard of Re t;ents of the University 
of California , 66 Cal . App . 693, 227 P. 243 , a s ui t for ~~ases 
was instituted a£ainst t he Univer ~ ity of Californi a by a student 
charg inG personal injuries received , re sultin~ from the alles ed 
negli0 ence of a physician ~mo performed an operation on the 
pl a:::1t iff in the infir:nary :aaintained ':Jy tho university . L.;nder 
the r ul es and rebulations of the university , students enrolling , 
ar1d t.1ereafter sen ian..l"lually , were required t o pe.y a three dolla r 
infir~ry fee which entitled the~ to consultation and ordinary 
medical service . However, for surg ical operations the cost 
t hereof had to be borne by the pat ient . It was a lleged that 
from said fees from all students t he university realized con
siderabl e profits, ~1'1d that ~a intaininb the hospital by the 
~~ard of no0ents of the university was sonethlnE separate and 
apart fro~ any educational f~~ction and was i n f a ct a proprie
t ary or private function of the university . The r.ppellate Court 
of California , in uoholdin£ the sustaininc of a de~urrer to the 
p l alntiff •s pet ition, said a t P. 244, 246 : 

" The oain coatention of appollo.nt unu the 
ono ch iefl y rel ied upon ;or a reversal is 
ti1at t he co::1plaint shows t hat defendant 
has undertaken to do oomethi~ s opnrate 
and apart from any educationa l functions , 
and i n consequence t hereof has become liable 
for the allec ed tortious o.ct . In s upport 
thereof i t is arcued that t he defendant 
corporatio.n , the Re r ents of the University 
of Californi a , r_a s a dual c haracter 
Lov ernmental and a lso proprietary a~d 
private - and when actL~s in t he latt6r 
capacity its liabilit ies arising out of 
either cont ract or tort are t he same as 
t hose of na tural persons or private co~pora
tions, and he i nvokes the application in 
lus f avor of the rule e s tablished by the 
decisions of t his s t a t e , that a ~unicipal 
corporation is l iable for torts of its 
agents co.n.:nitted in the performance of 
activities or .functions purely private ~~d 
propri etary i n their nature . 
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" Respondent , on tho other hand , contends 
t hat the pl eadinb shows on its f ace t ha t 
the infirmar7 is maintained as a part of 
the Un iversity of California, operated 
only in co~~ection with the educational 
functions t hereof , and t h is being so, it 
is not liable for t he torts of its ar;ents 
com.'!litted in connection t he rewit h . ' '" ·. :- -::-

- ~ 

" We do not deem an extensive review o f the 
authorities f ro:n the othe!' states essential, 
and it would answer no useful purpose. 
Suf fice i t to s ay t h.a t they Lenerally hold 
t h.a t the ~71a intenance of a hospital by a 
municipality is a E;Overn.rnenta l function , 
nnd t ha t in the conduct thereof tho ~unici
pnlity is not liable for the tortious acts 
of its e~ployees . 

" Reading the comp laint in the present action 
from i ts four corners , it conc l usively ap
pears therefrom that the infirmary in question 
is conducted by the defendant corporation for 
t he exclusive use of the s tudents, and that 
it is so conducted by i t for the sole purpose 
of safeguarding and protecting the health of 
t he student body . This beinc so , it is in 
no sense an organization for profit , and the 
L~position of the small fee does not convert 
this governmental function into a proprietary 
one • -;~ ·::· -:~ 

"This being so , the promotion a nd welfare of 
the students in this respect nust be held to 
be the exercise of a duty involvinb govern
mental functions in the highest decree .'' 

I n F'anning v . University of Minnesota, 183 M:in.l'l . 222, 236 
N. VI . 217, a taxpayer's injunction suit \vas instituted to en join 
the erection of a dormitory . Part of the cost of buildinG the 
dormitory \Vas to be realized fro m earnings of the university 
press wh ich did work not connected with the university . In 
rul iD.G that t h is was proper t he Supreme Court of' Hi nnesots. said, 
s . \}. 1. c . 220: 

- 9-



:•r . Le a ter .:. • ('ox 

" The universicy has a so- called university 
press ~tended prioarily for its 0\7n publi
cations and inciden~al uni vers . ty uses . It 
pr ints for the departl'lents a.d char t;es the:n . 
This i a a .:aa tter o.~ accoillltinc . It doe s 
work not c mL"1ected wl t~ univ ersity purposes 
at not loss than current rates . Thos e earn
inca it puts in the dormitory fund. r.~.'he 
oarnim·s are l . .ncidan tal to the use o .ft'Fie 
plant Tor-university purpoaes7 -rKo-oonrd has 
not ostaoliahed a prlntin,~ plant in comp eti
tion rr!. th nri va.te "i l nnt ::; and doc::; not conte:!l.
p lato do i~ so . lt is only tl:i s , tLat carnir~a 
o.ccruo f or work convoni (;ntly uona by its press , 
out wholl~- incidental to its .:nain use for 
proper university parposes , and i t chooses to 
use tl~em in ouiluin a dormi tory . There is 
rLO l oc;al o.:>jection . " ( ....... ":lph.as i s ours . ) 

.:owever , in State ax 1~e1 . v . Sollthern Junior Coller;e, 
166 Tenn . 535, 64 S . ~: . (2d) 9, the Supremo Court of Tennessee 
upheld an injunction order ed by the lo~er court to enjoin the 
school from onBa ging in the co.nercial p rintine ousl!less . 3ut 
we ue lievo t~ is case c~~ be distinguished from the Fanning case . 
The junior collet;e \7as a private i nstitution operati."'l~ under a 
charter a nd the powers conferred t herein. 'l'he sch ool , among 
ot:~er courses , offered one i n printing , and maintained a p r inting 
s hop . ~wo experienced printers were empl oyed as foremen , and 
the students taking the printing course did t h e othe r wor k in 
t he shop . The ev i dence a lso s howed that 62 0~ of the WOI"'k done 
was com~ercial pri nti ng , i n direc t competition with other private 
pr i nters . It also appeared - from the evidence t ha t the t otal 
profit of the print s hop for the'year 1932 was appl ied to the 
general purposes of the s chool rather than to maintain and op
erat e the print shop . ~Jrthercor e, the ch arter under wh i ch t he 
collec;e operated contained a...'1 expressed provision t ha t it sh~ll 
not possess the p ower to buy or sell products or enc a ge in any 
kind o: tradinG operation. 13 rulin~ on the case the court , 
o.t s . ". l . c . 10 , said: 

11 :1l.o ch.a!lc ell or o;:?re3acd the op~nio3 that 
thore was obviously ~10 expres s po\'; er c on 
ferred upon the defe.1dant by i t s c. :.nrtor 
to operat e a coy~orcial print~ shop , and 
t r .. a. t no sach authority coul d be i:lplied 
fro~ the powers 0rru1ted , since the carrying 
on of the busines s of co!:! :1erci£ll printi ng 
had no reasona ol e relation t o tho c onduct 
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of the s chool . The chancell or fur t her 
t!lought ti1at tho charter denial of pO\ver 
on t~c part of the corporation 1 t o buy or 
se ll products or el1£ac e i n any kind of 
tradi ns operation • wa s an express p r oh ibi
t ion ac a i ns t the conduct of a co:nraercial 
printing s hop by it . 

"These c oncl~sions seem t o us t o be un
avoidable. I nstead o f be ins a n incident , 
the cozmnerc ial featur e a bsorbed t he greater 
par t of the activities o f t h i s pri nt i ng s hop . 
J i thout doubt t he def endant school was en
t itl ed to own a prL~ter 1 a outfit and to us e 
tha t outfi t in gi vint; pract i cal ins t r uc tions 
to the students in t his a r t . The 1ns t~.tu 
t1on , however , had no authority to e~ploy 
thi s equ ipment co~~erc ially in the printing 
t rade , and the chancellor properly so held. 

"1:e are satisfied that the d e .fendant school 
here is not entitled to operate i t s printL~g 
shop ns formerl y until i t obtains addi t i onal 
authority f r om t he Let;islature . " 

In the case of =:atcheller v . Co::J...l:l.Onweal th ex rel . Rector 
and Visitors of University of Vi r £;1nia , 176 va . 1 09 , 10 s . .... ;. (2d} 
529, t he court \W.s cons1der1nt..- tho authority o£ the Roc tor and 
Visitors of t he Univer sity of Vir g inia to obta in a pc~it f or 
tho e stablishment , naintena nce and ope~·a tion of' an airport . The 
s chool offe red specific courses in the science of aeronautics, 
and t he operation o~ t he airport, if permitted, was to be (one 
1n connection with t hes e cours es . In hol dinG t hat t he univer sity 
coul d operate the airport the Supreme Cour t of Virgini a took 
jud i cial notice of the fact that s imi lar institutions , as well 
a s t he university i ts elf, were oper a t i ng inci dental and nec e3sar y 
enterpr ises . I n rul i ng on the question the court , at s . .:: . .5J4, 
535, said : 

" The pilots and operators who will own the 
aircraft which wil l be used for student 
f l 1[;!1t instr uction and the business t r ans 
actions of thes e parties with the Author1 ty 
will be con~e rc 1al . This , however , i s 
pure l y inc i dental to the main purp~s e of 

- 11-



!~r . Lea ter :::. Cox 

the University i n this connection , namely , 
t he trainin~ of student s in tho sc ience 
of aeronautics . -:~ ·:. ·.:· 

* -~ :-

" The University by Sec . 806 of the Code 
of 1919 is a corporation . It has a ll of 
t he powers possossed by other corporations 
unde r the provis ions of Chapter 147 of the 
Code . It has not only the powe "s expressl y 
con!'er red upon it , but it ciao ha s the b 
plied power to do whatever is reaso~ably 
necessary to effectuate the powers expressly 
c rant ed. 13 A~. Jur., Corporations, Sec . 
740. 

" The University has for many years en:::a c ed 
in ~ny necessary and incidenta l enterprises 
~hich ~icht be terned co~ercinl . Judhe 
:.'l etcher , speal::inL for the co!!l:lisaion , says : 

"' The Univei'sity ln r1.akin..; a.p:Jlicntion for 
the per mit in question wa s not aakinc for the 
r if;ht to 611GB.Se in com.';lercial aviation , but 
only !"or the right to operate and conduct an 
airport for the l andi ng and departure of 
civil aircraft engaged in cocrnercial aviation , 
upon which there could De given instruction 
in student flyinG so necessary and essential 
to its course in aeronautics . The p l anes 
(not owned by the Univers ity ) operat inG on 
such fie l d will be ent aged in co~ercial 
aviation , but t hat fact would not i nvolve 
t he University in comnercia l aviat i on - the 
most t hat can be said in reference to the 
i;ranting of the permi t i s that the University 
will oe authorized by the permit to own and 
operate an airport upon which aircraft en
gaced 1n commercia l aviation may l a n d or t~{e 
o ff , but this would not involve i t in a purely 
co~~ercial or industrial enterprise , but , as 
has been shown , i n an enterprise necessary to 
and i ncidental to the f ull and complete in
str uction in the course in aero~utics which 
i t has establis~ed. 
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" ' The objection to the Granting of the pro
pos ed airport on t he c round that it involves 
t~e University of Virgini a i n a c o~ercial 
activ ity. would see~ not to be well founded 
L~ view of other incidental enterpr ises con
ducted by the U~iversity of Vi reinia a~d by 
institutions of tte state similar to the 
University , the authority to conduct such 
enterpr ises havin.t; been t: enerall y accepted. 
Thora woul d seem to be but lit tle distinction 
between the acquisition and operation of an 
airport of the natur e of that applied for and 
of other ac tivities conducted by the University 
or Virci~ia , of w~ich , in so far as such fact s 
do not defini t ely a~pear of record, the Co~
mission t akes judicial notice, a s bei~ matters 
of co~on knowl edGe , of public record, of 
wovern::1ent , e tc ., o.nd which wo·lld se e.":l under 
t he authori ti os to bo pernis sibl e . ::· .:· · .. ·' 

11 The Uni versity operates a lar;;e hos;> i tal , a 
farm , a dininr; ha l l , and rJ.ElllY other necessary 
but incidental onterp!' ises . The same is true 
of othc.. r State educational i nstitutions . 

11 Upon the uhol e we are of opinion to affirm 
the order of the co~ssion. " 

I n Villyar d v . Recenta of Uni versi ty System of Ueor£ia, 
204 Ga . 517, 50 S . B. (2d) 313 , suit was instituted to en join the 
defendants from operating a laun dry and dry- cleaning business 
and furnishin£ services at reduced pr ices. Said bus iness was 
being Oy~ra ted at one of the s tate coll eges, and the customers 
were both students and the public, consisting mostly of general 
empl oyees , facul ty members, executive off i cers, and their re
spect i ve f~ilies . In rulinG on the question , and uphol ding the 
right to conduct said bus L~ess , the Supreme Court of Georgia 
said, s . : . l . c . 315 , 316 : 

" The dut i es and powers of the Recants of 
the Uni versity System of Ceorg ia are set 
forth i n the Code , Sees . 32-101 at seq . 
?hey are untrammelled except by such re
straints of law as arc d i rectly exp ressed , 
or necessarily ~pliod. ' Under the powers 
c ra_"1tec! , it becor:1es necessary -;~ ·:r ·:i- to look 
for l i.oita tions , rat:tcr tl'-.a:1 ~or authority 
to do specif i c acts . .. ·::· ·::- Liaited onl y by 
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the ir proper discre tion and by the Co.lstitu
tiDn and l aw of t cis state, ~hey ~y "exe r cis e 
anJ power usually r;ranted to such corporation. "' 
3 tate v . Re£ents of the University System of 
Co. ., 179 Ga . 210 , 227 , 175 S • •.• 567 , 576 . 

11 1.het:1er or not t~1e opera t:: on of a lau.."1dry 
and dry- cleaninG service by a State collec e 
e t reduced prices for the benefit of studen ts , 
f acul ty !:.leobers , a:1d persons co1mcctod with 
tho institutio.::1 , co."lStitutes unfair co:.1potition, 
is a quostio:'l o:: firot L:lprosalo:1 ·1'1 ~ cor~ia . 

11 In Davison- :n cholson Co . v . Pou.rul , 14 7 t.. a . 
447 (4b ) , 94 S. E. 560 , this court , in doalL~ 
with t n e p owers and duties c ranted by the 
l egisla ture to the board of trustees of a 
State educational institution , hel d that 
• the riGht to protect a public educational 
institution nnd i ts s tudent body is equal to 
or superior to tno ri:ht of oae , a s a ::1erchent, 
desirin0 to deal with such i~stitution , or 
its students• . 

11 In other jurisdictions , enterprises held to 
be reasonabl y related to the educa tion , wel
far e , and health of student bodies , and 
t h e r efore not to constitute unfair competition, 
incl ude the fo l lowinE: cafeterias whi ch ~ere 
operated pr icarily for the student body, but 
wh ich a lso s erved the faculty , and occasiona l l y 
parents and v isitors . Goodm~~ v . School 
J~stri ct , 10 Cir - , 32 F. 2d 586 , 63 A. L. R. 92 
and annotation on ~a ge 100 ; Ralph v . Orleans 
Parish School 3ourd , 158 La . 659 (2) , 104 So . 
L~90 ; He!'!.lpel v . Sc hool District , 186 ~·;ash . 684, 
59 P . 2d 729 ; 3ozer.llln v . tl.orroT/ 1 Tex . Civ . 
--~)P •, 34 S • . : . 2d 654; rental o~ school prop
erty for opera , public dance , or co~tnity 
purpose , 1n co::~.petition with. pr!.vato bus iness 
(::..Sard v . 5oard o~ _ducation of :~orth SU:·unit 
School ~ist ., 81 Ut~~ 51, 16 P. 900 J Young v . 
JOard of Trus tees of ~oadwater County Hi ch 
School , 90 Mont . 576(8 ) , 4 P. 2d 125; ilerryoan 
v . Schoo l District ] o . 16 , 43 ,/yo . 376 , 5 P. 2d 
267 , 86 A. L. R. llol); operatin~ a store for the 
purpose of sellL~g oooks and other student 
supplies to university students a~d professors 
upon a. cost baa is (Lons v • l :.;ocrd of Trustees 
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of Ohlo State Vniversity , 24 Ohio App . 261 (1 ), 
157 •• • 395) ; operatinG n university press 
for work done outside of t ho.t done for uni 
versity, tho ea.rni!lLS beinL inc i dental to its 
use fo r ~~lversity purposes (FannL~i v . 
Univers ity of lHnnesota , 183 t:in.~ . 222 (5) , 
236 : • . J. 217); ma:i.J1tenance of a r ecr eation 
center . Dodge v . Jeffer son County Soard of 
Lducation , 298 Y.y. 1( 2 ) , 181 B. W. (2d) 406; 
operation of a univers i ty infirmar y Davi e v . 
: -oard of Re gents of University of Ca l ifornia , 
c6 Cal . hPP • 693 , 227 P. 243 ; m~~ufacture and 
distributi on of hoc - chol e r a serum to far mers 
and swine -&rowcT~ -~ cost (f isher v . ~oard of 
~ecents of ths ~niveraity of Nebraska , 108 
lleb . 666 , 673 , 109 N . ~. 161. 

".t..pplyi~ the above let;a l prin<.-J.pl e s to the 
facts of the presc:-1t case , if the operation 
of the l aundry and dry- cleaning service, at 
a pri ce l e s s t ho.n tho commer cial rate for t h e 
benefit of t~oac co~ected with the sc~ool , 
ls l awful , it !!latters not tho t s uch enterprise 
is co!:'lpeti t i ve with the p l aintif fs ' bus i ness . 
• •. 'ben free public school s were first estab
lished, they co~peted crith and ultimately 
drove fro~ L~e iield n~~erous private schoo l s , 
but t hos e ,..,;.'1o conducted the private sch oo l s 
coul d not co:np l e..in of w1fair cor:1peti tion 
si:1ce t ile state had the r ight to establish 
t he free s chool sys t e.::t . Univel"s i ties and 
colle&ea establ ished by the states are in 
~ir ect coup e t i tion with pr i vatel y co~trolled 
coll ec es , but the compet i t i on is no t unfair 
:1or a~lawful because the s tate has the power 
to estaclish ita univer sities and c olleges , 
and to suppor t the~ by taxa t i on .• Beard v . 
J oar d of :..due a t ion of North S'U.l'lni t School 
Dist ., 81 Utah 51 , S6, 16 P. 2d 900 , 902 , 
l:l upra . 11 

In the ...)8.tcheller case the cour t pointed out that the uni 
versity had for many years been en Gaged in i n c idental en t erpr ises 
which mi ght ·oe ter me d 11 co:n::nerci&.l. " The sa.'7l.e 1 s ul s o true re
c:e.rdi nz; the Univers ity of J.assouri . 

To n~1e so~e o f t~c i:1cidente. l co!:nercial e.cti vi t 16s con
ducted at t~e ~~ivo~sity , tho~e is maintaLqed and operated a 
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uni versity book store , a cafeteria , a dairy and dairy salesroom 
where all dairy produc ts are sold, sales of poultry and e ggs 
are made , in connection with horticulture there a re orchards 
maintained and fruit t he refrom is sold, in connection with field 
crops seeds of various kinds are sold , i n co~~ection with the 
instruction i n forestry trees and s hrubs are sold, in animal 
husbandry stoc1r is sold , a nd , a lso , a university h ospital and 
infirmary are maintained . 

;;;e have been infor~ed by Federal Co:iElunication authoritie s 
t hat othe r state educationa l institutions ~aintain and operate 
radio broadcastin~ sta tions , a~d in one instance a television 
station is operated tot;ether with a broadcastin·.; station . Some 
of tr:ese s~hools are : H1""""'"f'Sity of Ore con, Mic~i[:an State , 
University of :.~ innosota , •Jniv ersity of' ·.~·isconsin, University of 
Florida , University of Illinois, University of :iorth Dakota 
and University of South Dako ta, ~nd Iowa State at A~es, I owa , 
has both a broadcastint;:; and -television station . 

~~hile the traditiona l idea reca.rdi:!C the function of the 
university is t:1at of furnishinG ed:1cation to the students on 
the ca."D.pus a ttendinc the sch ool , t he re is a lso carried on an 
extensive adul t education and extension service pro~r~~ for the 
purpose of bringi!'lg education to the people of ;.~ i~souri through 
out the state. 

This pror,ram is a part of tho educational facilities of 
the university carried out tmder its direction and control. 
Courses in many phases of education are conducted i n different 
locali tie s t hroughout the state . Catalogues are prepared by 
the university giving information r e gard inG t he adult educat ion 
and extension service progran. 

The Leg islature make s sizeable appropr iations f or the 
university to conduct this pr ogram. Accord~~ to fiSl~es re
cently furnis !1ed r~y the u.."'li versi ty 1 an appropriation for adul t 
education and ox t ens ion service in t he a:-:iOU.."lt of ~ 131 1 ?50 vms 
made for the l q51- 5 3 biermium. 

Other t l::an the adult education and extension service 
progra.~, many extra~ural educational a ctivitie s are conducted 
by the u .. l"li versity , particula rly in t h e f5_eld of a.e;riculture. 

In . ::>ecent yours t~1c value of visu.8.l aid in education has 
been r·ecoc."'lized , s.nd today i t is u:::;EJ ci extensively . 
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Television mi ght b e considered i n ita in~ancy, but already 
it h a s been used f or educ a t i onal p urposes , at lea s ~ in the f ield 
of medicine . Un questionably its extende d use a s a t e ach ing 
technique i n many phases o f education i s forth coming . 

At the t Dae o f t he a dopt i on and p a s s a 0 e of the con s tit u 
tional and s t atutory prov i s ions relat i n c to the Univers i t y of 
Missouri i t was undoubtedly i ntende d t ha t the \mtvers i ty woul d 
grow and extend i t s e ducati onal a dvantae es co~ensurate ~ith 
t h e time s. 1\ s Daid by the cour t in th e :?anninc case ~ supra, 
N. W. l.c . 219: 

11 ... ~~ ~~ The statute a.."ld Co!l..9titution in
tended a univ ersity \•1h i ch woul d .;row nn d 
develop and undertak e activitie s in t h e 
way o f r e s e arch and i n other respects not 
t h en visualized i n the dre~s o f its 
founders . ' ' .;} ~~" 

You have s t a t ed, however , 1£ a television s t ation is 
operated by the unive~sity i t will b e u s ed t o some extent f or 
eommercial purposes . By t his we underst~,d t hat some conmerc i a l 
time will be sold to advertis ers . It is conceivable t h at tho 
marketing of tel evision advertising in itself would b e a phase 
of the educati on in tha t f ield fro m which students taking t h e 
courses in telev i sion and broadcastinG would benefit . 

As long as t h e maint enance and operation of a t e levision 
station would be £or the principal purpose of education, any 
commercial activities incident to its educa t i onal p urpos e and 
use wo ul d not render its ope ration illeGal. Such we believe 
is in accord with the authorities h eretofore cit ed. 

CONCLUS I ON 

In the pre!!li s es , i t i a t h o op i n i on o f this d ep artment tha t 
t h e Board o f Curators o f t h e Un iver s i t y o f t-!is sour i would be 
authori zed to nnintain a n d operate a television station in con
nection with t h e university i n carry~ out i ts educational 
purpos e. 
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