
OFFICERS : .l:!LEC'llONS : Present incumbents in townships 
hold over for another term when 
no election was held . 

April 15 , 1943 

FILED 

Honorable auri ce ~ . Covert 
Prosecutire Attorney 11 
'l'exas County 
I~ou ston , .11 issouri 

Dear ~ ir : 

\ e arc i r receiot of yo.;r r equest 1 or an OT)ini on , 
under date of April 13 , 19~3 , WJ. ich reads as f ollotvs : 

"'l'exas County has ad.opted t h e town-
ship organization law as provided in 
Chapter 101 of t uc ~tatut e s and is now 
operating under township orgarization . 
J ne of the lovmsh_ ... ps i n t his t-ou nty , 
noubidoux , f ailed arld ne lee ted to 
hold a 'lownship Llect ion a s is pr ovi-
ded i n Article 4 or t h e ~hapter on 
township orga~i zatior . : ow the ques
tion has arisen as to the legality of 
the ol d board to c ontinue in office for 
another term or if tle officeo are va
cant the question as t o who has the 
righ t to fill the vacancies . J rdir.arily 
vacar cies i r. a ll offices 11 the t ownship 
except Justi ces of the .>eace are to be 
filled by a upoint mer t b y t he l ownship 
Loard, but in t 1 is i n stance there is a 
qu~.;;stion in my mind. as to whether the 
towns hio has a le,.:al township bo~u·d . 
If not t~en t he law s eems t o be sil ent 
as to whether or not t he ol d off i cers 
hold over urtil t ho successor s aro oloc
ted a rd quo.lii1ed or whet her t he Gounty 
Court wo ·ld ha\e a ris ht to appoint offi
cers or \7he ther the township coul d now , 
at t hi s l ate cate and i r regular ti.nc , 
hold a towrsh~o e l ect ion . 1he way the 
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matter now stanas a ll a c t ions of the 
t ownship board and of each ar.d ever y 
townshi offi cer would be subject 
t o attack on the gr ounds t hat t he 
officer or officers per forming such 
offici a l ~ct s wer e no t lega l officer s . 
I woul d appreciate an opinion from 
your department on the above matt er . " 

Article 1, Chap ter 101 and Section 13944 o1' Article 
4 , of the Revised Statut e s of r ... issouri , 1939 , provide s 
that the elect ion of the township officer s i n counties 
under township organization shoul d have been held on 
March 23 , 1943 . 

ows: 
Sect ion 1~945 H. ~ . wi ssour i , 1939 , reads as fol l-

"There shall be chosen a t the biennial 
elect ion in each township one trustee , 
who shall be ex offic i o t r easurer of 
t he township , one township coll ector , 
and one township clerk, who shall be 
ex of fi cio to~nship assessor, one con
stable, two member s of the board , and 
t wo justices of tre peace : Provided , 
the same per sons may b e elect ed members 
of t he board and justices of the peace, 
at t he same elect ion , and hold bo t h of fi
ces ; also the same person may be e lec
ted constab l e and. co1l e ctor at the same 
e l e ction and hold both offices at t he 
s ame time , by tak i ng the proper oath of 
each off ice and givi ng the bond r eqt.i red 
by law. 11 

Under t h is section one trust ee and two members of the 
board are chosen at t he biennial elect i on . 'l1hey compose 
t he board of d irectors as se t·ou t under Section 13976 R. 
s . Missouri , 1939 . 

Section 13960 h . s . Missouri , 1939 , partially reads 
.as follows : 

" ~- -::· ->.:- * Townshi p officers shall hol d 
t heir office s fo r t wo years , and until 
t heir successors a r e chosen or appointed 
and qualifi ed . " 
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'I'he abov·e sect ion compl ies wi t h Se ct ion 5 , Ar t i cle 
XIV of the Constitution of •· issouri , which r eads as fo l lows: 

"In the absence of any contrary pro
vision , a ll officers n ow or her eaft er 
elected or appointed, sub jec t to the 
r i ght of resignation , shall hol d office 
dur ing t heir off i cial t er ms , ru1d until 
t heir su ccessors shall be dul y e lected 
or appointed and qual ified. " 

ln cons truing Section 5 , Arti cle XI V of t l.Le Gon sti 
tution , the Su:pr vme .Court of t~i s,. State ~ i n the cas~ of 
Langston v . Howel l Co~nty, 79 s . • (2dJ 99 , pars . v , 4 , 
said: ' 

"Our Constit ut ion (section .S , art . 14 ) 
provides t hat : ' I n the . absence of any 
contra r y provision , a ll officers now 
or hereaft er e lected or appo i nted, su o-

. ject to the right of r esignatior. , shall 
hol d office during their official terms , 
and u n til t heir successors ghall be duly 
elected or appoi nted and qualified ,' and 
section 11196 R. s . 1929 (se ction 9168 , 
h . s . 1919) , roo . ~ t . Pnn . Sectlon 11196 , 
n . 6141 , reads: ' All offic~r s elected or 
appointed by the author i ty of the l aws of 
this sta to shall hold their offi ces until 
their successors are elected or appointed , 
commissioned and qua l i fied . ' We find no 
con s titutional or statutory provision which 
ei ther• expr~ssly or by i mplica tion excludes 
the l;OU.nty highway engi neer , or the of l' i ce 
of co·1nty '"'~ :;hwuy engineer, f r om the oper 
ation and e£rect of the fo~egoing const i 
tutional and sta.tutory rule so that s i nce 
there is no l •contrary provision ' t he rul e 
so pr escribdd ruust be applied. It is said 
1n 46 c. J . P • 968 : ' The general t rend of 
decisions i n t his country is t hat , i n the 
absence of an expr ess or implied consti
t u tional or statu tory provision to t h e 
contrary an officer is en titled t o hold 
his office until his successor is appoint-
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ed or ~hosen and has qualified.' 
Langst on ' s official term was fixed 
at one year , but upon the expira-
tion thereof , no succes sor having 
bee n appoin t ed, his right to hol d 
such office, and his t itl e thereto , 
continued unti l the right of a dul y 
appointed and qualified successor 
attached. his right to hol d over 
and his conti nuance in the off ice 
was of course cortingent a nd de
feasible subject to be terminated at 
any time by the a ppointment and qual i 
f i cat ion of his successor . During 
the time an officer so hol d s over, 
under the pr ovisions of t he consti
t u tional ar1d statutory orovis ions , 
suor a , he hol ds the off i ce as a de 
jure officer (46 c. J . p . 969 ) and by 
t he sar ·e tenur·e , afte r t r e pr escribed 
term, until the ri~1t of hi s duly cho
sen and qual i fied success or attache s . 
It therefore appears that tL~ trial 
court was i n error as to the applic
abl e r u le of law, and i r. hol ding t hat 
Langston was not entitled to hol d over 
and con tinue ir office after t :be ex
piration of t he t er m prescribed by the 
order of appointment." 

We f ir.d no statu tory orovision which wou l d pr event 
t he board of d i rector s of a t ormship from t.ol ding over . 
In view of the hol d ing i r the cas e of Langs ton v . ho· ell 
County , supra , it is the settled law i n t hi s State that 
where there is no contrary provis ion as t o t he t e r m of 
office or number of t erms of office , the off-icehol der 
holds office during his official term and unti l hi s 
successor shall be duly elected, or appointed , and quali
f ied. 

Al so , ir the case of ~ tate v . Brown , 274 s . 'w': . 965 , 
par . 1 , the court said : 

'~'I'he la\v i s well settled t:b...a t , where 
a public officer is elected or ap
poi ted to hol d office for a defirite 
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period, and until h is successor is 
appoi nted or el ect ed and qua lified , 
failure to appoint or elec t a suc-
cessor at t he end of su ch per iod does 
not wor k a vacancy . State ex rel Lu sk , 
18 J.to . 333 ; :::>tEte ex rel . Stevenson v . 
Smith, 87 1to . 158 . l t 1'ollows that t he 
incumbent properl nolds until his suc
cessor is elected or appoint ed and quali 
fied, ·and it i s then only t hat his t erm 
expires . Stete ex rel . hobinson v . 1homp
s on , 38 k o . 192 ; State ex rel . v . Ranson, 
73 . o • • 7 8 . 11 

Onder the above h ol ding the same law a pplie s in t he case 
of an e l e c t ion or an appointm~nt . 

Since :::>ection 1 394.4 h . s . Lis souri , 1 939 , sets tL.e 
time of the election , ard there is no pr ovision for a 
s pe cial election at a ny other time , tne election can 
onl y be hel d a t t te time specified. ~hat an election 
m~st be hel d on the date set out by s tatut e was held in 
t he cases of .:>tc te e x rel .L&lrer v . 1 iala , 47 .'o • 310 ; 
State ex rel . chenry v . Jenkins , 43 • o . 26 ; St ate ex inf . 
v . Lund , 167 1to . 228 , 1 . c . 234 ; St ate ex inf . ::>melt, 
152 d O . 512 , 1 . c . 51 7 ; and State ex inf . Attorney General 
v . r.ocbs , 18 2 ... o . 359 . 

co:cL·sro1 

It is , tht-ref or o , tlle opinion of this depart '"1-.:.r:t 
t ha t even t hou,h or:e of t L.e townsbips in 1exas C,o .1nty , 
w.nich is uncer tO\"'nship or gar izatior , neglected to hold 
an elect ion for t .t.e election of' t he torns hip board , t l:..e 
preseP t i ncumbents hol d over f or another term until the 
next e l ection of t ownship officers . 

I t is f urther t he opinion of tl ,is dep6.rtment that 
even thoueh no E-lec tion ha d been hel d t ha t there is no 
vacancy to be f i l led, either by the count y court or by 
any board of d irectors of other offi cers who are appointed 
by t he town shin boar c . 

Respectfully submitted 

API"'ROV!!.IJ bY : i"J • J • bU R.K • 
Assist ant Attorney ueneral 

ROY l·lCAl'J.1r .L.(.,l\. 

Attorney Genera l of ~issouri .. J L : HW 


