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This is in repl~ t o your let ter of recent date , 
wherein you roquest an opinion based upon the following 
statement o f facts: 

"1 r . Sam L..11i t h , durin£ hi 3 incumbency in 
office a s countJ collector , had a practice 
of parmi t ting poople t o make ins tallo,.,nt 
payments upon their taxe s , for instance , a 
m$n who had one item of taxes on only one 
pi ece o!' property acainst which the tax 
amounted to wl50 would pay 10 to the collect­
or as an installr1ent on hie taxes . Thi s 
money was a ccep ted by tho coll ector and not 
deposited but pl aced in a separate envelope 
marked in t he name of the man who had made 
the deposi t and kept in t he safe until the 
ful l amount of t he tax upon such iten had been 
paid at which time he would deposit the money 
in the regular collector ' s account and give 
a receipt for the taxes to the person so paid . 
At the time r .• r . Smith went out of office 
there was a fund amountinb t o approximately 
vl300 representing thece paid deposits and 
all of wh ich were earmarked in the name of 
the depositors and the ~ ount deposited by 
each . A conten tion ha s ari sen as to the 
proper disposition of t hi s fund . It is the 
contention of the a t t orneys for Mr . Smith 
that there is no provision i n the statutes 
for the payment of installmt.nta in to.:xes un­
less a nersan pe.y:a. the entire tax 1on some one 
partic~t r ltem ot· proper~y or un ess no pays 
upon an undivided interest in the property 
under t he provision of ~ oct1on l l OJ4 , and i t 
is their f urther c ontention t hat t h is money 
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i~ held i n t he nature of a trust and shoul d 
be by hi~ r e turned to the i naiviuuals who 
had so deposited the s ame with hi1a . On the 
other hanu , it is the contention of counsel 
for t he bondsmen t hat under t ne provisiorJ 
of Section 11084 , the county collector had 
a right to receive i nstallment payment s on 
taxes and that thl s money shoul d eirther be 
turned over to the incomin0 collectpr or 
should ue accounted for i n a set t l ewent to 
the county court . 0f course no tax r e ceipt 
has or coul d be Liven these depositors at 
this time for the r eason that on l y i nstall­
ment s on t he same have been made , and no 
particular item of the tax has been designated. . " 

Section 11052 , R. s . o . 1959 , provides as f ollows : 

"As soon as may be after the ~ax book of each 
year has been corrected and ad justed , and the 
amount of county tax s t a ted t herein accoralt g 
to law , the oounty cour ts shall cause the 
s ame to be delivered to the pr oper collector, 
who shall give rece iots theref or to t he clerks 
of t he county courts respectively; and each 
collector shall Le charged by such· clerk with 
the whole amount of the tax books so deliver e d 
to. him. " 

After the collector has recei~ed t ne tax books , as proviaed 
in the foregoin~ section, his auties are to collect t he 
taxe s as certif i ed, and witn which he is char ged. l n t he 
case of :::> tat.e v . Young , 58 5 . 1 • (2d) 1021, 10~3 , t he cour t , 
in speaking of the duties of officers with r e spect to 
collectinG taxes , said : 

"* * ~ The power to l evy and collect taxes 
is purel y s tatutory , an~ has been confided 
to the l eg islature and not t he courts . De Arman 
v . Williams , 93 Mo . 158 , 163 , 5 s . w. 904; f t ate 
ex rel . v . Ry . Co ., 87 Mo . 236; City of Carondelet 
v . Picot , 38 llo. 1 25 , 130 ; 25 It . t, . L . po.[.es 27 
to 29 . t,ol1ec tion of taxes can only be made in 
accor dance with t he tax books as actual l y made 
and furnished to t he collector. * * ~ ~ " 
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Alae , in t tate ex rel . lla."" l. l ton v . J>ovm , l22 Mo . 374 , the court 
i n dircuseing tnls sa."'tle quer- t ion., said : (l . c . 381) 

""' -;: .;.~ After t he ta.X bvoks y;e re adjusted 
ana turncu over to tho collector , he a ad 
but one a .. ty to perfon11; tiu.d, v.aD to 
cell ct t_e taxes &nd a,ply t.e~ as in-
c leated oy t he tux book . The c olle c tor 
has no po~er o~-..r t he tax books , ne ls 
not auth~ri zcd b~ any statute t hs t nas 
l.:>een brot. ht to t.! ~ a ~ t ent.;.on of t-his 
court , to al t er or change t be t ax books 
at pl t a sure . • e is re apo.1si ble for t h e 
taxes us they appear upon hls books , and 
if t .. 1ey are C.L.a.anged in any l'lU £.!.. r, exCOi>t 
in pursuance of tho s tatute , no .. •ever just 
t ue cr.nrlt. e i 11 t b.;; , it r.o..1la. a._ fo ru hl1 
no protectlon . 11 

Fro., t ho!.>e opinion~ it can not ue succe ssfu.l ly con ­
tended thc..t t "le coll .ct .1 r lz a .t t.orizod to collt ct taxes in 
any manner other than a s certified t o him unae r &ection 
1105~ , unlcsc t~e exce~tion is proviaed for by ~ection 11084 , 
R . s . . o . 1 3 .) , \lhicr it. a~, folloYJb : 

u\henevor any pcraon nhall pay taxes 
che.rl ed on tl.c tu;, bool... , the collector 
st e.ll enter cucn pnyJ.1ont in hi a li rt , uno t. .L ve 
t L.e pcrs""'n ;>t.ylng the !'G.. aC a ~ecOl,t~t, ~pecl ­
f y ing the name of the p0rccn for whom paid, 
t he a:r.ount pai d , n: f t yec.r pai d for, t..nd the 
property and value the 1·eof on v1. 1 ch the same 
-wac _.,~id , a ccorG.in0 to .: ts ueucr ipt ion on 
t he coll~ct r 's li[t , ln wl,ol e or in part , 
as the case Jay he , anc the colloctor snall 
enter ' paid ' n[aln~t each tract or lot of 
l o.nd ben he collocts the tax tl .. ereon. The 
coll~ctor &1all receive taxoc on part of 
any lot , oi ece or parcel of lane clare~d 
wlt h taxC"::::: Proviued, t no pel•sono 1HAY-
ing such tax sho.l l furt .. i sh L. ro.rtlca...lar 
spocifico.tion of the part , t..na if' the tax 
on the re~alnder o~ sue~ l ot nnG parcel of 
ls.nd shall rer.u.1.in unpaic.. , t L.e coll~ctor 
shall enter miCh specifico.tion i n t.ic re ­
turn , to tbo end that the part on wr 1ch 
the tax remains unpai d may be clearly kno1m . 
If payment i s made on an unaividod share of 
real estate , t he collector shall enter on 
his record the name of the owner of such 
shnre , so as t o designate upon whose unu1v1-
ded share the tax has been paid . " 
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From an ex~~ination of this section, we think it 
was the intention of the Uissouri lawmakers to permi t a 
person to pay taxes on the portion of the property on which 
he desires to pay . But , we do not think that this section 
authorizes a partial payment on any particular tract or 
tracts . In other words , this statute does not authorize 
payment of taxes on the installment plan . 

The facts which you have submitted reveal that the 
moneys which the coll ector holds , and which have been paid 
to him as partial payments on taxes , have never been paid 
into the treasury , but have boen kept separate and apart 
from the public f\mas and earmarked in ei.a:eelop&s . 

The collector is not authorized to issue a tax 
receipt for partial payment of a tax, ann if he does so, 
that would be in excess of his statutory authority . If , 
under such circt~e tance, the collector becomes po~sessed of 
moneys paid to him as a partial payment of taxes, that 
would be contrary to the provisions of the statute , \te then . 
think the collector would hol n such funds in~ c~;acity 
of a trustee ex maleficio . A simil ur case · was be.t'ore the 
court in t he case of Cantley v . Beard , 98 s . \1 . (2d) 730, 
wherein a bank was hol ding county funds which had been 
deposited in it as a county depository . The county court 
and the bank had not complied with the statute 1~ selecting 
this bank as the depository . In peaking of the' c..apacity 
in nlch this bank held this county money, tle court said 
(1. c . n~o): 

"·~ .;:. -i<- -l<- That the 1 
.... ank of )Qrnett was not 

a le~al depository of the county at ~he 
time of the ~12 , 000 deposit is C 'nceaed; 
therefore the bank held tb.ese public funds 
as tr stee ex maleficio * ~- * ·:.· . 11 

Also , in the case of In Re Cameron 11rllst Co . 51 s . 
w. 1025, a school district , which unuer the statute was re­
qaired to select a depository every tvo years , had fail ed 
to co'il.ply with the law llith r .:.spect to selecting a deposi ­
tory and continued to deposit its funas with the trust 
co~pany after the expiration of the depository bond contract . 
In apeakin~ of the relationship of the school district and 
t he trust company , the court said (1 . c . 1027} : 
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" -~~ ~· -::· * * ~~ ~ -);· * * Respondent i n 
maki ng this argwnent has overlooked the 
fact t hat the bank in such a case , when 
lt received the deposits and used the 
funds of the school dist rict, knew the 
fund s v1e r e tru-st property , and also krtew 
t hat it hlld noJ right \rhatever to approp­
riate the ~onet or l eLally receive the 
title thereto • . The bank , as well a s the 
officers of the school district , ~as a 
party t o the wron~ . Huntsville Trust 
Co. v . Uoel , supra . Under such ci rcum­
stances the lan does create the relation 
of trustee and cestui que trust . 
Harrl son Township et al . v . People' s 
State Bank et al . (Yo . Sup . ) 46 s . w. 
(2d) 165; State ex rel . v . Page Banlc , 
322 Mo . 2: , 14 s . ~ . (2d} 597 , loc . cit . 
599 {1, 2) , and cases cited . The bank is 
a trustee ex malbfic1o of the funds . * * 
The trustee ex maleficio , in thi s case 
the Cameron Trust Company , never obtained 
lecal title t o the funds of the school 
district , and t herefore the t eneral 
creditors are not , a s a mat ter of law, 
entitled thereto . * ~· -k * * " 
So , in this case your collector, Smith, never ob­

tained legal title a s county collector to t hese partial pay­
menta of taxes . 1berefore , as a matter of law, t he public 
treasury is not enti tled to the funLa , but thoy belong to 
the parties for whom they were being held b~ the collector 
as trustee aforesaid. 

From the foregoing , it is the opinion o! this 
department that a collector who receives parti~ payments 
on taxes holds such partial paymentD as a trustee ex malefi cio 
for the tax-payers and s~ch moneys do not belong in the public 
treasury . 
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