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LABOR AND J IDUSTRIAL INSPECTION: - \ 

(1) Board of Permanent Seat of Govern
ment only r equired to furnish office 
snace t o Department of Labor and Indus
t rial Inspection if same be available i n 
St ate Capitol. ( 2 ) Rent for office .,oe 
at Jefferson City not chargeable t o ap
propriations made for Labor and Industrial 
I nspect i on. • 

tO 
J? December 7, 1934. 

~s . ary Edna Oruzen, Oocm1ss1oner 
Department of Labor anc I ndustri al Ins?ection 
Jeffer son City, Uissouri . 

Dear Wre . Cruzen: 

Th i s dep rt1ent acknowledges your let-
t er of november 27th , wherein you state aa follon: 

"I ould like t o have an opinion on the 
question of rent for suitable rooms for 
t he Labor and I ndust r i al lnspeot1on De
partment duri ng the period when the Legi s
lature i s in sessi on. 

•Accordi ng to ~eotion 13170 roo~e ust be 
furni shed for the Labor and Industrial De
partment by the Permanent Seat of Govern
ment i n t he St a te Oap1tol . ·hen we are 
required to move out for a period of time , 
who i s held responsi ble f or the payment 
of r ent for the office rooms? • 

Jection 9156, R. 9 . Ko . 1939 , pr ovides in part 
as follows : 

•It shall be unlawful during any aeas1on 
of the general assembly for any s t ate of
f icial , board , co iasioner , etc. ••••, 
without the j oint written consent of the 
presi ding officers of t he senate and house 
of representatives f irst had and obt a1nedt 
to use , occupy , or otherwise usurp or hol a 
any room, office or apartment i n the capitol 
bui lding , •••• . And it shall be t he duty 
of t he commissioner ot the permanent seat 
of government on or befor e t he openi ng day 
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of each term or session of t he general 
assetlbly to have all such committee 
roomsi o!f ic·Js and apartments cleared 
of al other occupants an~ o~en and 
ready for the use of the general assec
bly and of the several committees there
of with all the furni t ure and fixtures 
bel ongi ng t o sa.id .rooms restored t here
to and i n pro~er placo t her ein. ••••• 
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By virtue of t he above sta tute , your 
of!1oe would be ooved by t he Permanent Oeat o! Government . 

Section 13170 , R . s. Mo . 1929 , provides 1n part 
a s follows : 

"The principal off ice o f the OCll:lmisoL oner 
o! labor and i ndustrial inspection shall 
be kept and mai nt ained i n Jefferson 01 ty 
liissouri , n.nsl .U shnl l 2.f! ~ du~~ of the 
board of permanent seat of governaent to 
furniob suitable rooms therefoz in t h e 
stat e capitol . ••••• 

You want to know who 1s hel d r esponsi ble 
for t he payment of rent for the office r ooms when you are 
required t o ove tor the u er1od t~~t the Legi slnture i s in 
secston . To ~awer your i nquiry, it o ll s for an inter 
pretation of ~ection 13170 , sunra. 

In the case of s t0te v . . deman , 295 Mo. 
568 , 246 s. w. 1 89, l . e. 194• the ourt said: 

n • • •• trnually the use of the word • ahaJ.l ' 
indicat es a ndate and unless there are 
other things in a s t atute , it ind1oa t es a 
mnndatory s t atute. •••• • 

In this et atut e we have,1n addition to 
t he wor d 0 ehall" t he wor d •duty• . It 1s defi ned i n 1 7orde 
and Phr ases• J udicially Defined, Volume 3 , p . 2284 , thus: 

•one ' s duty i s what one i s bound or under 
obligation to do . • 
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And in the case of Taylor v . fhlte, 
(Texns ) 113 s. ~ . 554, l . o. 556 , i n tbe following man
ner: 

"A duty i s but an obligation to perform 
some act. ••••" 

In the case of lr.t;"th v . pha.~ . F, lloble 
Oil t O~s Co!J!J!!Ul.l , 96 Okla. 211 , "8'33 Pa.o . 1 . e • 179, 
t he Oourt , i n defining the ~erm •shall• said: 

~ ' Shall ' when uoed in connection wiih 
t he duty to be observed or pezformed 
i s used 1n an imper ative sense , and 
l'fhen a right or b&nefi t depends upon 
giving 1 t o. mandatory meaning 1 t cannot 
be given a Dermiss1ve meani ng . Clark 
v. Patterson, 214 Ill . 539 , 73 n. E. 
BOB, 105 Aa. Jt . Rep . 147; oay St ate St. 
Ry , Co . v. oburn , 232 ss . ao1 , 122 
u. E. asa , tt 

By virtue of 9ect1on 13170 R. s . ~. 
1939 , supra, t he Commiss ioner of Labor and indus trial 
Inspection is given tbe r i ght to suitable rooms in the 
State Capitol , and it i s made the duty or obligation 
of the Board O'f Permanent 3eat of Government to furnish 
same. The t erm 'shall• i s used 1n connection with a 
1 duty 1 to be observed or performed and i s t herefor e used 
in an 1~'erat1ve sense, and cannot be g1Ten a permissive 
meaning . 

However , the ~oard of Permanent Seat 
ot GoYernaent , by virtue of Sect1cn 91~8 , R. 3. Ko. 1929 , 
su:pra, Dust also g1 Te ear to the following l angqge: 

"And 11 shall 12.!1 !h! clug of the Commi s
si oner of the Permanent Beat of Government 
on or before the opening day of each term 
or sessl on of the generil asseobly to 
have all such coamlttee rooms , offices and 
apa.rtJ:tent s cleared of all other occupant s 
and open and ready for the use of the general 
assembly and of the sev~ral oommitt~es t here-
of • ••• . " 

The term "shall" 1~ aleo used here ln 
connection with a "duty• to be performed and therefore 
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1a nJ.so used in an 1a-:>ere.tive sense . 

Judge .alker held, i n the case of John
ston v . _Ra~~ 265 o . 420 , l . o . 435, 178 s . • 159: 

~statutes are not to be construed so 
aa to result i n an absurdity or to i> 
pose unnecessary burdens. • 

~c have aeen that the Boar d of Percanent 
Sea~ of Government mu.t provide suitable roo in tbe State 
Oap1 tol tor tbe Department of Labor and Induatr1nl In
goeot1on, and are turtter directed to have all offices 
cleared tor the General AsseMbly. To construe t he term 
•sh.all 11 as be1Dg mandatory U.POn the Co · 1sa1oner to furnish 
au1 ta.ble rooms 1n t be St ate Capl tol whe same e.re not avaU
&bl e would r esult 1n an absurdity. 

In the case of tate Y. an}fi• 66 S. • 
361 , 1 . o. 369 , 16G : :o. 549, our Court i n e ning t he term 
• shall" s~id : 

"That t he word ' shall ' as generally used 
i s datory y be conceded, but it i s 

cardinal rule that • t he in~ention of 
an aot will preva i l over the literal ocaae 
of ita teres ' <~uth . St . Const . Seo. 219 ) , 
otherwise it mi ght lead to absurd conae
quenoea , which could but be the result in 
t h i e oaae 1f the at tute be c onst rued ao
corui n to ita atr1ot letter. • 

e are , t herefor e , of the o~1n1on t hat 
the i ntention of t he Legislatur e ~a to make it andatory 
upon t he Board of Per.oanent Seat of Government to furniah 
sui~ble foome f or the Department of Labor and Industrial 
I nspection only if same were ava ilable . I f rooms ~e not 
available , t he duty of the Board is a t an end tor the duty 
only goes to furn1sh1ng of • eu1tnbl e rooms therefore" 1n 
t he St ate Onp1tol . • 

The Legislature made no p rov1a1on 1n your 
appropriation tor the paying of rent for office rooms . Laws 
of 1aeour1, 1933, pago 80, seta out the funds appropriated 
to your department and 1 t provides : 
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D. OneTation: 

General expenoee , cona1s t1n o! commun1-
oat1on , pr1ntin ~ and b1nd1n~, travel , 
other general expense •••••• 

Hat eri al and su~pl ies : Oona1at1ng of 
ct tionery e.nd of f ice supplies ••••••• 7,590 . 00 

Lawa o! ~soouri , Extra Seaaion (1933-34) 
page 10 , sets out t he funds a-ppropriat ed to your Dep~rt
ment and it provides: 

D. Qneratipn: 

General expenseg , consiatin of co . un1-
cat1on , printin ~ anf bin i n- , travel , 
other general expense . •.••••••••••• •• • $5 , 000 . 00 

If the Legi slature intended rent to be 
p i d for office rooms by the Depart~ent of Labor and In
dustri 1 Ina~ect1on it would have provided for such. 

Article x, nect1on 19 of the ( ssouri 
Constitution provides tbat money iF to be p&i d as a ro
priated and reads in pnrt as follows: 

"So money shall ever be 'pa1d out of 
the Treasury of this State , or any of 
the tunde under i ta M nagement, exo , t 
i n purau~noe of an appr opriation by law; 

····" • 
The Court , in tn~ c~ ~e of ~ t~ ef rel . 

ackffiann, 207 s . • 64, 1. o. 65; 27 Uo. 10, 

"For it io funda ental t hat no of f icer 
i n t hi s State oan pay out the money of 
the Ot ate , except pursuant to statutory 
authority authorizing and warranting such 
pay1:1ent . Lr .mar '1' • v . ~. 361 Uo . 
171, 169 S . i . la;-Ann . ~1918 D. 740 . 1 
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COHCLUSIQ • 

In view of the above and fore 1ng, we 
are of the opinion that the Board of Permanent Jeat of 
Government must f urnish ,..u1 t n."bl e rooms for the Dernu~ 
ment of L bor and I~ustrial Inspection i f they are avail
ablet and if same c nnot be obt ained in t he St ate capitol 
the auty of the board is at an end. 

The 1egi cl ture m de no pr1v1 e1on i n 
your appropr1at1on f or t he paying of rent for off1oe 
roo~a . I f rou W1ah t o rent rooms in Jef t'er aon 01ty dur
ing the peri od t he Legislature 1o in aeecion, i t will 
become n oral obligation upon the paz' of the Legi slature 
t o appr opriate for the deficiency but t here 1s no legal 
obl1 t ion 1~os1n~ a dutr upon the to ~o so 

APPROVED: 

ROY ilct!fTR!dt 
Attorney-General . 

I 
• I 

Respectful ly sub 1tted, 

• 
Aoo1atant Attoraey- General . 


