
WEPOTISM:--Director vot~ng to elect sister violates Section 13 o1 
Article XI V; teacher so elect ed ca.nnot col lect s~lary 
under h er contract vm ic.1 is vo id; direc t or becoming 
me r.ber of board after sister :1as been elected tnay c.on­
~ ~nue to hold of fice . 
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We are aeknowledging receipt of your lette~ in which you 
1nqui:re ae fol lon: 

• I would 1 ike to han your opinion of t he adYisab111 ty 
of a member of a school boa:rd eer•ing u euch, w1 tb a 
:relati•, a aia~er as a membe~ of the faoul ty of the 
school. What psnal ty would t here be to the school board 
member, anc! likewise to the teacher, if any t 

Would there by a difference in the interpretation of 
the law as regards the board embe~, 1t t he tea.eher wu 
employed befoze the ae bn was elected to t he board ?• 

1. Direotor .-oting in fa.-or of sister shall 
forfeit hi& office. 

Section 13 of Article nv of the ctonstitution of l"iSSO\ttl 
proYidee aa follaws: 

•Jny public officer or e~loye of t his St ate or of any 
poll tioal eubd1Yi a ion thereof who s hall , by virtue of 
• aid office or employment, haYe the right to n~ or 
eppo1n~ any person to render eeryice to t he Stat& or to 
any polltteal subd1Y1sion t hereof, and who shall n~ 
or appoint ~ sudb serTioe any rel ati•e rl thin t he 
fourth degree, either by oonsan~1ntty or affinity, shall 
thereby forfeit his or her office or e~loyment.• 

Under the foregoing conatitu tlon&l nroTision a director who 
ezerc1see his right •o name or apnoint hi• slater as a teacher 
would forfeit hie office as a director. You do not sta te whether 
or not the direo"tor about which you inquire participated in the 
election of hie sister aa a teaoher. If t he di~eotor di d no t 
Tote f or the teacher and abe waa elected by the YOtes of the 
o t her member• of the board, then the director baa not Yiolated 
the abo•e con8t1tut1onal pro.iaioa. Bowe•er, if the director did 
ezerciae hie right to .ate in faTor of hi• sister, then be hae 
vi olated t he pr ovision ot the Oonatitition. 

In State ex int. KGI1ttr1et Y. Whittle, 63 8. • · ( 24) 100, 
t be Supreme O(ru.rt passed upon Section 13 of Article ~ of the 
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Constitution and held that a directo~ who Toted in fa•or of his 
cousin t hereby fo~feited hia office aa d1~ector. The court aaye 
at page 101: 

•Rewondent &lao argues that tbe amendment ia only 
direo~d againet officials baring all the right (po er) 
to anpoint. • • do not think eo. !he question must be 
determined upon a construction of tbe amendment. It is 
not so written therein. fhe amendment is directed ~ainet 
off1o1ale who ahall have (at the time of the selection) 
•the r1gbt to nar:1e or aupoint• a person to off1oe. Of 
course, a board acts t hr ough itc official me~bers, or a 
majori ty t hereof. If at the time of the selection a 
memb~~ has the right (power), eithe? bf casting a deet­
ding vote or otherwise, to n or appoint a person to 
office, and exerciaea acid right ( po~er) in faTor of a 
relatiT& within the prohibited de~ee , he viol tea the 
amendr.ent . In th1e case it is admitted that respondent 
had such power at the time ot the selection, and that 
he exercised 1 t by naming and appointing hie f1ret 
oouein to the position of teacher of the school in aaid 
dlatriot.• 

In Yiew, t herefore, of the aboTe constitutional proY1aioa 
and the a.boYe dectieion of ou1' Sup:reme Cour', if a member of the 
aohool board participated and assisted in electing his sister 
aa a me~ber of the faculty t he director has ade himself liable 
for forfeiture of office . 

a. Teacher elected by Telated director cannot 
colleet aala:ry. 

Under the abo•e const itutional proYision, t he oust&% of 
the director i n the correction of only one-half of t he erU. 'fo 
permit the related emplo,e to retain the bene~ita of the eppoint­
unt would be to defeat the purpose of the amendment. It is 
olea.r that the intention of the people under the abon pr-oYiaioa 
la that no teac~er related within the fourth degree to a d1reotor 
ahall be employe4. A aiete% la related within the fourth degree. 
Under the Oonat1tut1on, the diHcto:r ounot legally and duectly 
YOte for a relatiTe within the fourth degree and elect him to 
~ice. If, after auch illegal appointment, the teacher cOUld 
enfo1'ce the contraot 18&inat the diet~iot, that would pe:rmi t 
the director to aoh1eTe bJ indirection and subterfuge tbe YerJ 
t hing prohibited by the •onatitutio~ 

ln 13 C. J. 421, Seo. 353, it 1a aaid: 

•rrequentl.J • atatute impo•e• a penalty on the dob.rg of 
aa aot without either p:rob1b1t1Dg it or ezPreaely declar­
ing it Ulegal or Yoid. In cues of this kind the 
decision• of the oourta are not in harmony. The generally 
annoWM-ed :rule is tha' an agreement founded on o:r for 
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\be doing of suab penalized act is void. In accordance 
with the Yiew of Lord Bolt in an old case: 'Rvery con­
tract made for or about any matter or thing wh ich is 
prohibited and m&de unlawful by any statute, is a void 
contraet, tho' the statute itself doth not mention that 
is a;h&ll be so, but only 1nn iota a pen& ty on the 
offender, because a penalty i mplies a prohib1t1onl tho' 
there are no prohibitory words in the statute.• As a 
qual ification of this rule it ls stated that, if t he 
penalty 1s impo&ed for tb& p rotection of tbe r e-..enue, 
it may be presumed that the legislature only desired to 
make it &.xpeneive to the parties in proportion as lt is 
unp~ofitable to the revenue, and that their con tra cts are 
not void. And 1 t ould seem t ha t in all cases the tNe 
rule i s that the ques tion is one of legialatiYe intent , 
and the courts will look to the language of the statute, 
the sub~ect matter of it, the wrong or evil which it seeks 
to remedy or prevent, and thepurpose sought to be ccom­
pl1ehed in its enactment; • • •.• 

In Gowning ~. Ringer, 7 ro . 585, the Supreme Oourt beld 
that a contract entered into conce~ning an act forbidden by 
law is Yoid, saying: 

•!he penal\J 1ntl1•ted by the act concerning Plats of 
towns ~nd villages, implies a prohibition against the 
sale of lots before the requiaiti~ne of the aot ar• 
complied with~ and the cou~ts will not enforce a co~ 
tract ente~ed into against the spirit and policy of the 
statute. • 

In anewet' to the second part of your inquiry it is our 
opinion that 1! the teac!ler was elected as a result of a :related · 
director Yoting !¢:r het- appointment that bel" &P:?Ointment 11 TOid 
and t hat she cannot coll ect her salary from the dist:riot. 

S. Wher-e related teaehe:r was employed before 
director beoame mectbez o'! board. he- cay hold 
h ie position on boa:rd. 

Und~:r tbe foregoing constitutional and atatutory nro1'1s1ona 
1t is t he naming or appointing ot related teacher t ha.t is p~o­
hlbited. The ~1olat1on of the Constitution occurs when the re­
lated tea.che~ 1e appointed or elected. If, as you state in your 
inquiry, a t e acher 1e elected to off ice at a time when t here are. 
no related direetara on t he board her aPO'\ointment would be abso­
lutely legal. The faot that atter she was elettted a pe~eo• 
related to her within the fourth degree became a meober of the 
board would not make her appointmen t illegal. nor change her 
situation in any respec--t, nor woUld the fact that she was related 
to the director caus6 him to fG~feit his office or prevent hla 
fl"Oa holding the office of aohool d1••tor,. It he beca.zr.e a 
director after abe waa elected to off'ice, then he oould not haTe 
YOted to name or appoint her, as prohibited unde~ the Constitution. 
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4. Oonclua ion. 

It is thezsfore the opinion of t hie Department t hat (1) 
the director who Yotea to name or apooint his sieter &B a te cher 
makes himself liable f or forfei~re of office. ( 2 ) !hat the 
teache r eo elected cannot collect her salary and that her oon.­
tract of eaployment 1s Yo1d. ( 3) !hat i f the stater was 
elect ed before the director became a membe:r of the board, 
neither t he director nor the teacher ha•e Yiolated the law; 
that t he teacher may enforce h~r contract and the director may 
contiwe to aerve aa a mensber of the board. 

YWH:8 

APPROVED: 

Attorney General. 

Very truly yours, 

<24.-M-;Ud-;t4-
Assistant Attorney General . 


