
RECORDER OF DBEDS : Lease of re a l estate should be recor ded. 
RECORDING LEAS~S : 

-------------------------------------------------------------
August G, 1943 

~ /1 r--F-1 L-E -D 

Tion . Jolm L . Cl t..rko 
Proaec~tin1 Attorney 
Bl sborry , j.~isaouri 

Dear Sir: 

This i s ~n re~ly t o yours of recent date her ein 
you aub1ni t t he follo\'iiu;" o ta.temont £il1d request: 

"Wil l you kindly udvi.se roo with r e 
s >act to c. .. 1.o following : 

" ','Jhon tho Recorder of Deeds i s o.fforod 
a w1~i tten l caso 0 f t.. :arm hy t.l<. l and 
owner t o be fi l ed and not recoro.ed, .i..s 
i t t he duty ot the Recorder oi' voods to 
accept t he i nstrument and f'i le the sane ; 
or s'1.ould ;le collect t;he .. t'ee for record
ing and record tho i nstrument? 

" In tho case of Faxon vs . Hi dco ; 87 !•lo . 
App ., page 299 ; the K.~saa ~1ty Court 
o£ Appeal s whon cont>i de ring a \fr1 t ten 
l ease with o. chattel nortgase feat ure , 
which wcs r ecorded i n t he real estate 

. r ecords ~eld that a two -year lea s e of 
e eal esta te is o. chattel and was there
fore not properly put on the real est ate 
record and shuuld have been on t he cnnt
tel r ecord ul ono . 

"The recorder is demanding that t ho in
strument be recorded \Vhllc t 1.e ln.~dlard 
is demandinr; t hat tn.e .... nstrumont be !'iled • 
. ~y help that you can BiVe me in str aigh
tening out this matter will be genui nel y 
O.p_::)reclatod. " 

I 

In t he caao o f Lamar l'0\1na~dp v • C1 t .lr o. · I nmar, 261 rlo • 
171, 189, t ho court i n spoaklnr; of' t no po\fers and duties of 
publ ic o£.f1cora said: 
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"J~ficers are ere tures of t 10 la.w , \hose 
duties are us~ally ~lly orovidad for by 
st~t..tte . in a. ,n t .. ey aro &~. en'Cs , hut 
t lleJ :.:tre never· get ere:.l ag en ts , .L tu.e 
sc.lllO that t 1ey r e n rut1perod r y nel t ltr 
custo..u nor L .•W a d in the sense tae t 
t he:, .Jl <' &bsolutel y free to 1'ollow t11 ,ir 
own volt tion . ~~- ·: {' The law hich fixes 
his duties is his poHer of' attorney; l f 
he 11eglect to follow it, 1is cestui que 
trust ougnt not t o suffer . In face, pub
l i c l)olicy re~uircs t.'lat all officers bo 
rec;uired to ryerfo"''"1 t ~1eir duties l<i t;hin 
t he strict l i 1i ts of t !:eir legal autho~ity . " 

Looking to t; he statute th:' ch -prescri oes t he powers and 
duties wi tn respect to recorains and .!'i ling lnstrUl'lents. we 
find t~at SectiJ~ 3468 R. &. ·o . 1939 provides as fol lows: 

"In case ~~i rernon desires to r elease 
EUlJ .t>Urt of t .. e 1 roperty de scri ed in 
any dE-e6. of truct vr nortgaf:e by m.a.rgi nal 
r ecord or devd of rclca~e , ~~ SLnll be 
per d tted t.J do so t., t:c r e co . der O!. 

presentation to t he r~cordcr c! t 1e notes 
or otter obl~gatlons evidencing t he pri n 
clpal vl t~£ dubt ~~curea there~~ , or cc 
countlne; for them b. affida.vi t3 c:r otr er 
\use o.s l!O I• o .t· . .un•c. ,Aftor prov1.d(..d '.y law 
in t.H. caoe of !'ul l rol ease , r1d "; .o re
co~·<.lur .., 4all noto the .fact o f s 1c. partial 
reJ..eat.c .... 1 t.w .!lart;lr: of t .lt; rt c'ord of such 
deed uf .:;ru3t or , ~i' suc.1 l~elonse ls u .c 
by dot3d of release , sn~ll 110 ~..o t .e fac1:. or 
tne fllin~ for r eco!'d u!: such partial r e 
leas e , and o ... t 1e >rese.1tatlon ol' such 
noteo or other obll~utions , or accoun t ine 
thcrcror, on s ' lch notes r o'~li.gat~ons in 
substantially the follo in~ for n: ' See 
partial ~elease dated ---~--
Recorder' and on the .s.rgl n of the r ecord 
of such deed of trust or ~ortgap,e , but 
s hall not cancel such notes or ot ~er obl1-
gatio1s ; and not 1ln~ in this secti~n s 1all 
be cons t rued as makine it necessary f or 
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tmy trus t ee named 1n t he mortgage or 
deed o~ trus t to j oin in such partial 
deed of release . " 

.August 6 , 1943 

This Jection u~pli~a to p~l ~vlJ.al J,Jroperty . ~n ~our lette r 
you refer to tne op.•.ui on ~n the casu o~ Faxon v . RidGe, 87 
1.:0 . pp . 2v~ , ~merin r.ho court Lleld that a l easehold interest 
was a c 1.at t el real . 1.t l . c . 308 t lle court in discussing t h e 
interest convoyed hy a lease s~id: 

"The interest conveyed by the lease 
bo1n~ a 'ch at tel m d the dru.r;n toro .fix
t u r es r lso heint; c hattels, it aay, 
t}'\cr(!:'oro, be nnid that -she lcano con
veyed only one ki nd of ~roporty, viz.: 
._')ersoLl 1 ty 1 an d tllcr(.,~Ol'"' it 1as not 
Pl"OIJGrl .., .a:J&...C o 1 ... no ·eul. es'&utei record 
ut u.l l , U..1t.4 ~hvulu. L. v~..- buon pl &cc.u un 
tv c4~ttel r~~u.&... ~~0no . but~ lcuse, 
\ 1 .. lt u "': !L t :..t..l , ..a. s .. L. .. ~ t tc~ 1'~..-b.J.. ..u.a 
v.-CI' i:> ~ t....l..L...L."t;;rt;r.<;C uetWt_.ClJ. j_·1, b.fld 

ci ' ttcl ... pt..l·soua.J.. . . os1de-. , c.. J.e s ta
LUuC ilu l u.b.hCOD tne situation at this 
junctu~~ . It.. re~ds ns lol lo s: ' Fvery 
J.m::tri...I.Mvnt J.n wrJ. tin(': tl'l.at convey3 t1l'ly 
real estate , or wher e b .. ,. an·r rf'~l estate 
may be affected , i n l a;. or· equ1 ty 

1 
· 

pro~ed or acknowled~on ~d cer tjried 
in c.1e narult r •e.., .. .i.nbo~or prescri hod, 
shal~ be reco· ded in t~a of£1c£ o£ the 
reco del .. o1' ., _ c )\mty in whi c'1 lllch 
r eal es tate 1H si"&uatod.' ~ . s . 1 899 , 
sec . ~23 . 'i't)e lease paper , t hou·h a 
cha.ttel , wa~ certainly an .,_r.str·unent 
w·u.ch f.fe cted' real e s tate in the 
s on:Jc of that st ~ .1'!. • It wa s thoro
.foro neco::.~ary t o c'i.1e prot,oction o.f 
t'J.e lc !.lOr 1 t a t 1 t be l uCOl'utld i n 
t ho r eal eHtato r(.;cords und Jcinr, 
thus pr operly r ecorded for that pur
pose, it , as we have already seen, 
made a sufficient recording of t ne 
p ersonal chattels ~roper . " 
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Sec tion 3426 • s . 1939 is in t he same langua~e as Section 
923 R. s . 18g9 which is quo ted in the Ri dge case , supra. 

In t he case of Kelvtnator s t . Loui~ v . Schader . 39 
s . 1_1. ( 2d) 385, 389 • in di s cussing t his s e ction, t he court 
said: 

"It will be observed t hat section 3039 
or our s t atute not only requires that 
every i nstrument in l'lri ting t.lat conveys 
real est te shall be nroved or a cknow
l edged and cert ified in tho manner pre
scri bed and s 11all be recorded in the 
county in r1hi ch such real. estate J. st tu
ated, but it also r oquiroa tha t every 
i nstru.ttent in writin ~ , nereby any :rea.l 
estate may be affected, snall 11lte\11se 
be ?roved or uc.mowl edred and certifi ed 
and recvrued l.n t .Le offi ce in the count y 
in which such r eal estate ls situated. 

'l'h ese cases nol d t.1at t he lease whi ch affects real 
estate should be recorded. 

• 

From the fore going , i t i s the opinion of thi s department 
t~at a dul y execu t ed lease to f arm land shoul d be recorded 
when .. >resented t o t he recorder. 

APPROVlill : 

ROY Ho lU 1'TRI CK 
Attorney General 

T?iB : PD 

Respectful~y submitt ed, 

TYR.~. \1 . l URTOll 
Assi&tant Attorney General 


