
ll.av be removed by count" court f or fa .:.1ure 
to. oerform ou t j e s and a · successor aopolnted . 

lioPorable Jonathan .... . 
Prosecuting At torney 
Li ncol n l.ounty 
hlsberr y , ~issouri 

Dear Sir : 

I.l ay 14 , 1943 

l-larke 

Fl LED 

I. 

1hi s will ac~nov ledJe rccei· t of your letter of recent 
date , i n wl!ich you r equest an opini ; n . Your requ~s t reads 
as follows : 

"When the Assessor furnishes tr~e 
~ounty ~oQrt tte oer sonal property 
l ists with 44% of said l ists belr-g 
unsiened by orooort~ owner s , i s 
t here any du t y u pon t he <Jounty 
Court to questi on , or l iability for 
failu1e to que ~tion, t he Assessor 
on uns l3ned lists either ' ith r ef
erence to ~action 10949 , ~o . l ev . 
Statutes 1939 , relating to r emoval 
of t he /sses sor by ~he Court or any 
other sect i on of the ...,tatut es re
spect - ng crimi nal l iability of the 
members of the vounty Court . " 

Some pr e l imi nar y discu ssion will ve r equired bef or e 
we proceed with our examinatinn and arrive at our conclu
s ion . l•'rom the t ext of this inquiry we cannot discover 
whet her 44% of t he l i sts r eferred t o have been ai ,ned by 
t he as sessor . ~ e s tatement re~ds: 

11\lhen the Assessor furr iahes the 
County <Jourt the per sonal pr operty 
l ists with 44~ of said l ists being 
uns i gned by ~roperty own brs , ~ * . " 



Honorebl e Jonathan ~ . Clar ke ( 2 ) nay 14 , 1943 

Under the provisions of our statutes the assessor is 
under a duty to :=et a list covering all taxable pcrsot'al 
pr ·perty , 2.!: to make 2B.£ himsel f . In the case of r eal es
tate he is r equi red to put a ll r~al esLate o, his took f rom 
his m-m invest! -ntion of for mer tax books , .naps , plats , 
r ecords and oth€:r necessary irJf'orma tlon . 1'\l.rther more , he 
is r eq 1ir•ed t o re t u r n his book t o the county boar·d of 
equali zation . 

Lecause of the ur C:.at l er1gt h of th0 stat'ltes invol ved 
and t he aecisi ons examined and o t her aut ..... oriti. .• s cor!sulted 
we ao not s~t out in full th(; text , but mer e l y ci t e same 
for your r eferen ce and study. 

'I'he office of the asses sor is dealt with in Ch.aptor 
74 , Arti cle 2 , of our hevised St atutes , and it is deemed 
neces sary to say onl y that ~ections 10945 to 10954 cover 
the provisions a s t o h i s ter m of office , oath, bo~d, ~ime 
for making &ssessment , pr ocedure in case of fail ure and a 
provisi~n f or his r emoval ,f r om office. 

At Sectior ld~)81 R • ...; • • issouri , 1939 , we find he 
i s r t.quired to return his book t o the county boar d of' 
equalizat ion , ana at Sec tion 10981 • • s . is~ouri , 1939 , 
another •jrovls i ..;n as t o :Jo~o; l 1e shall val u.o o.nd assess 
property . e cite the ~allowing cases w~icb may intor 0s t 
you ana that c ncer n t hemsel ves witL the quecti.)ns as 
to procedure in the maki nG of assessments . i'hese de
cisions arc 3tate ex rel . ~ttlieb v . &ste r n Union lel . 
Co ., 1e5 o . 502 , 65 S . . . • 775 ; Lazard v . Lo.rron , :36 F . 
254; ~.ymore v • • s.rkway , 89 ·> · • (2d ) 9 , 330 o . 46 ; and 
\"~yatt v . Loyt , 27 3 . : . • 3P2 , 123 . o . 348. 

An assessor is und~r a direct duty to ·et a list , 
or to make ore cover1n0 t! ... e pr opc., t y in r is county . .this 
r eqtlire ent nay bt:; found in 'oction 10954 • s . issouri , 
1939 . 'u.Lis section Lal.es care of the situat io1 where a 
t axpayer does not make OUL a ret ~rn ard i r thet instance 
we fi:c.d th0 assessor may make a list on .·is own v i ew . J.~c 
is wi t l .. 1n the law ,·hen he f'i l e.a a l ist so made on his own 
view and infor:-nation. 1 ro":l t!.,e c:ec!sions \7hich we shal l 
quote subseq·u.ently , this section i s dir ectory and not 
ma ndatory . The decisions i n the fo l lorinc cases a r e the 
autLoritics for this obser vat ion : ~tt4te ex rc l. v . r....arr , 
77 o:; . • 543 , 178 i .. o . 229 ; Sta.e v . Gonor 1 lOl s . - . ( 2d ) 
57 , 340 . 0 . 107 . 
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as to the relation betH6en the countJ court ar.e th6 
assessor , we find ~itr resnect to ~e ~3ee~sne1t , lev~ of 
taxes ar ll es-cabllshmen'L of ra'tcs , etc ., t.hat at ucctions 
11001 to 11008 provision has been made for county boaras 
of eq ... alization . Also , 1e fL d at uectior 110"0 L . ..... . 
..... is so uri , 1 939 , and 11042 1 • ~. . issouri , l J:,~ , ~:t detailed 
stateme nt as to ho~ taxes a1e assecsed , lev~cd and collected, 
and the further admonition tlJat such asseasme11t , le"y and 
col lectlo r may not be ma0e exce~t as ryrovided by sta tute . 

Looking now to ttls QJ6stion ir vour letter: 

"ls there any duty ury n the county 
court to quest:~n , or liabillty for 
failure to questi~ , t he Assessor 
on unsi ··r ed llsts·: 11 

lt occurs to us tl at t i1·J fact that 44/IJ of t'i.1c l i sts 
are unsi~ned is s1lffic ient n() tice to put t. c co .mty collrt 
..1.1JOn inquiry as to t r_e .'letrod am. ":>rocec...J r e e 1 l o. ed by 
your s. ""sessor in securin,?; S l 1 Ch lists . ' e ·hall flrd out 
later tLat th0 c~unty C)urt .as tne ri~pt t o r ~ ~o"e an 
assess or under certain c~nditions , anc o t~l 'L"\t t . tte 
court tas sui'ficient 1.ntorests ln tnc proper -rerformance 
of his duty ar.a that they t: r e char:-ed v•ith tle du ty , the 
negl ect or failure to nerform which would res .l t in a· 
ne5lect of duty on the part ~f the court . 

Sect ion 10949 h . ~ . IUaso uri , 1 939 , states as follows : 

"' assessor wlo shall fail toner
form any cut) enjoined u on hiT l.y 
l aw , in the timu prt..scribed , S.t..all bt 
removed rrom orfice by the court ca1rt , 
who shall anpoi.nt a.n0th:..r ir his stco.d . 
~ u ch ne\" assessor shall take a like oath 
and r ive a like b o zxl as required of i:,he 
first , and the co~nt7 cnurt shall ~nter 
up jud::;ment sUM. ,arily uncn the toncJ of 
such delinquent assessor , a~ain~t him 
ard his sureties , lor such amount as 
shall be sufficient to co. lete tle 
assessment of the county. " 
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Before ci ta t 1on of aut1 '>ri ties 1r '1:' 1cl..L the re oval 
o4 ar office::- is di~co.H;scd , ~he •rrit(;r co .. clades tu. r_ l o 
to be t hl s : 

iher e nn oJ:f ..~.cor is apno .; ... 1 tu~ , 'o:r no defi.t-1 to t t:.r m, 
tho po1er of nppo1ntn6lt a l so ~arrios .l t h i t the power of 
rerroval at the disc r"'tion of tbe appu1nt i r of fi cer , wi th
out cause anu. uithout notice . ~~e 1urt.uer flnd that where 
an off icer has been elect ed to an office arju the oo ·er of 
removal delegated, he can b"' tisni ascd only for ca~se a nd 
with notlc e . fl.is doc t r ine is ~el~ sust~..~..rod in thL deci
s"ons and authlrities wo s~all now cito . St~te ox rel 
Denison vs . ~t . Louis , 1 s . w. 757, 90 ~ . 1 . c . 22 ; St a te 
ex rel . ?.:~ncke , et a.l., v • .>artor iua , 95 ..:~ • • (2d) 373 ; 
vt to v . "6l ... !llers , 101 :s . \ . • (2d) 1.. c . 72 . 

In 15 0 . J ., par. 157 , at pa, c. 4 34 , t! .c ro .• JO \ a l and 
s~spensl~~ Jf ur~iccra ~0 d~ncussed at 1on~th • . l so , in 
46 ~ . J . , par . 146 , alt,pa e 984 , tho stl-te .. Jort of the 
go:r eral ru.lo in the ~o.n,;ted vtates ard at comrr.on l aw . 11hese 
c ases are of particular 1mportc,nc e ard , .. e now cite tbcm ; 
St• te v . e ll s , 210 • o . 601 , 109 S . • '758 ; ~tate v • . avis, 
44 o . 1 29 ; 5ta.t<. v • .t odri ck , 294 o . 21 , 241 s .. 1 . c . 
41 6 ; \-. 1111ams. v • .:>t . Lo.1is , 213 ·o . 403 , 111 ~ . · • 1165 ; 
Stt te v. Shoppn1·o.4 19~ I.to . 497 , 91 ::; • • t..?'7 . 

46 ~ . J . , par . 151, pag e 987 , or o vides s with in
formeti"n corc6rnir . ._.., tLc LA ct nc.turo of wil ful mi s conduct 
of an officer or such o.ets es ~auld coz.stl tuto ncrl e c t of 
an off lcL r . 1 lOne. other w-ings d!scuooe c. ·c .1. ir.c.. sut hori
ties for tL.o stu temvnt. 1 Iot e ve r y te chnical violo.tior. of 
a duty ~ 11 justiry a r~illoval . " ~t~te v . ~ci~lcr , 1 ~9 
la . 392, 202 J~ . . • 94 ; Jt to v • .r c l oy, 107 r..c.s . 608 , 193 
P. 361; l.o l l1dc.y "' . t ielc.s , 210 t..y . 179 , 275 ~ . .. • 642 ; 
Shar pe v . ~rown , 3e ldal.o 136, G21 · P. 139 . 

V.e f i nd it nec oosary to dil•~.;; ct Jc.nlr att(,J:!ticr t o 
t.he c .. •~"~n devot ed to the ncce~sitJ of a tearine in the 
event an of1'icor is to be r e .oved , &.rc.. , i n 4.6 ~ . J. , par . 
160 , s.t ral)e 089 , th ... s matt .... r iJ covLred L Cet ail. lt 
~111 be int~r0~tinc aru profitaLlo ~o ·ivc you the follo~
.i.nt,; cases on this 1 e. t tt.r : btc. te. v . ~rc.noall , 269 J o . 44 , 
1 90 • .. • 889 ; Stt te v . St . Louis , 90 .. o . 19 , 1 " • ' · 757 ; 
vLatc v • • r l b r icge , C9 . o . App . C57 . Also see Mec~ern Pub -
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lie vfficers , par . 444, at pa e 283 , and fhroop ~~blic 
Officers , par . 364, at pa ;e 359 . 

At t h is point we make tria observation : From a study 
and exarina tion of pr evL:msly q 1oted a,.._t hori t i es , Yfe :Pa v& 
found t ne county court ay r emove an a sse s or for f ailure 
to pe r form any of the d,uties r equ ired of h i m. As to t he 
co~ stitutionality of suet a statu te , we are not in t Lis 
instar ce concerned. ·,.. ether an officer re oved unu.er t hese 
conditions is e~titled to a he&ring,aLd to ! is dLy i n c ~~rt, 
we do not now a iscuss, becau se t hat is not r a ised i n your 
i nquiry. 'lh E. re may be some who would quosti or this r ule, 
and we leave it f or f urtl er study ana considerable research . 

Having exami ned i n detail t he statutes~ar d au t h0rities 
abo,,e , we conclude: 

1 . An assessor may furnish a persor al property list 
to t1 e county court on his own i nfor Mati on , where no list 
is filed by the taxpayer . See .:>ection 10954 R. . • "'o., 
1939 . 

2 . Ti e courty court 1ay re"love an assess Jr f r om of
fice for failure to oerform any Cuty enjoined upon h i m by 
law . ~ee ~ection 10949 R. s . ~ o ., 1939 . 

3 . 'l'he county court under our sta tutes is r eqt.llr ed 
to 1r sist t hat tl.1 e assessor co plete t he assess-er t of 
t he county , and if h e fails t o do so may ent~r up a j udg
ment a 5a inst him on hi s bond , and against his sureties 
for an amount sufficier t to co rr:plete t he assess.1ent of 
t he county . 

Further, t hat jud es of' t 11e county court are under 
a positive dut y to insist t hat tLe sta t u t ory req~· ~~ents 
be performed by t he assessor ar d i f in so do:ng emb6rs of 
t he coart refu.se , t ail or ne lcct t heir duty t hey may, u n
der proper cona1ti ons , oe charged ln t his connection with 
a neglect of duty t he same as any o t her public officer . 

At hOV D BY: 

ROY 1 cKl 'J. TRl (,l\. 
Attorr ey General 

Llu. :R\'1 

Respectfully submi tted 

L . I . .~hi\1~ 
Assistant Attorr ey Gener a l 


