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PROSECUTING 
ATTORNEY: 

Term of off ice continues unti l suc­
cessor ha s qua l i f i ed. 

December 12 , 1942 

Honorable J:'aul v . J~ i twood 
Prone cuti np .~tornoy 
Reynol ds County 
Centervil l e , I •. issour i 

Dea r !.!r . Chi tv:~ood : 

/ 
L., 

Thi s will a cknowl e dge receint of your l e t t er 
of De c ember 9 1 194:2 , :ccquos t ing an oulni on as follows : 

" '1\vo years a~o I v1as ele ct e d pr o secuting a t -
t orney of Heynolds County , 1. issour1 . I 
s erved i n this offi ce until ~eptember 1 , 1941 , 
wh en I r os l r;ncd t o t a ke a 10Si t i on v i t h t he 
U • ..3 . ...... ngineers in connectiun wi tb tho clear­
i ng of cert a i n l and titles in the Clc~rwater 
Flood Cont rol and he s e rvo ir ,~..rea . Because of 
t ho wo.r anct the , ·ove r nment' s policy of r educ­
i ng pe:r·sonnell i n a l l activi t ies not dir ectly 
r e l ated t o the wa.r effort , I was e;iv en a.n hon­
or abl e d i scharge J uly 1 , 1942 . 

" ~bout October 1 , 1 g4 2 , I was appointed by Go­
v enor Donnel l t o f ill out my ovm unexpired 
t erm as p:.:o secuti ng a t t orney of heynolo& Coun ­
t y , nuda vacant by t he resi gnat ion of tDY fa-
t her who was i n very ooox· health . I "av e been 
s e rving i n sai d office until the nrenont ti1e . 

" ~.1;r . John .... . Johnson , was e l ected to t his of ­
f ice at the liovembcr gene r al e lect i on 1942 , a l ­
t hough be was a t t hat t i me and now i s in t he 
United .Jt a tes .~..rmy , presumably i n ... ust r a l i a . 
It i s very evi dent t ho.t hr . Jo!.nson wi l l not 
be present to t ake ove r t he duties of t h i s of­
fice on J anuary 1 , 1943 . 
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~In view o esc f r~A und el&o ei .i:.r ro-
eent cases (althouah tho ftlc tn a.1 e ot • . 
name a!' i IL t.' ~ ln!\t.ant ounc) I wna ,;one c.r i &g 
i t Ll,~ .. co!ll"\.:.~tt1on , fh .i.cil jr i.n the r et;\11 r for m 
-r;oul~ \1e ruf cient to entitle oe t.c pr oceed 
ith tho C"•1ti nn of the o fic-o of n1·o~.coutlng 

a t t o! no:1 0 1 _: c3r'lol ds County , st'ter t he l r,t of 
J anPr r y lQ~ ; o..nc it !-'O , wh~ther or not I 
t oul d be ent i tlod to exer c i 9e t 11oso pr1v1lor,ee 
until .-.r . Johnson's return r r o:n tho arny . 

••Your Ol)ini :n • 1 •!tis .I.B.t t e r it. requa r:t ed o.t 
t he cnrl \!r-t non~1blc dnt e . I •·ova no inten-
tion of ti :rin~ to usu1 ' nn off J oe t o v.h 1 ell I 
r : 1. not l et; .. :ll·r c11title<... , c.l.nd I t:.:l flur e t1~ t 
t 1 c •. eyrJ.ol ds vo uuty vuurt woul d not "\·ant to 
1 n!:uc oou:qt!· s . l t..l·y v:arr""nt P. to me unlesr l 
v.a.s lc ;ul y cnt1 t l ·3C! to t.llor. •• " 

~~e-; .. IJJ. l 'e2~ , .rtlcle 1 , Cl •tcr r: , •• . .... . 
! o ., L9~;9 , .• ·1 :.cJ to 11 tur lfl o 40 o:t't' i c U.Jl' .. 1. us t'ol­
lo· s : 

" . ..11 of!ice ::s c lectn • Ol' unT)o inte-:1 by u 
uut bori 1~~, o-" tJ.e laws of t 1 1::- state ~l' ,, .11 
held t1elr off1cen .nt i l thn i~ ~ucccosors 
are electel or ur ointed , co-dsr1oncd nnd 
4,Uul11'1 et3 • ' 

ectlon 129J 4 maker. ~rcv1Fi)J for the ~lect lon 
o f '1XOfl'?C t.i. : e ~torneys , und the- f 1111nr of a V "\ c ..... 1cy i n 
t !.c office ~: lrotect·t(-~ att orney 1 .. "rov i ded t _r 'ty 
-ec t 1on 1 .. 9 ... £ , ' hlcL i r tern quot l'r : 

" ... t the penernl e l ection t o be held in t h is 
c tate in tl e yet r . • 1.1 . 1 n80 , and eVOl'Y two 
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years t he1eafter , t~ere S~all be elected i n 
e&ch count y of t h i s state a proseo~tin uttor ­
ne;" , v l-).o sl u.l l be ... !"lerson l earned i n t he l aw, 
duly licenf' ed to '>r actice s a.P cttor ey at 
law i n t hio s t bte , un~ enrolled a s such , a t 
l eo.st t wenty- one yeor S of t ·e , !l.Dd \''l" 0 .t•C.S been 
,. conp r i c e r er- ident o~ t'1r:: <' ot·n t y in '~ ic.t he 
seekt. r l ection f or twelve "'~Ortths flC3Xt •·re ced­
ing the date o ~ the rener~ l el ection at ~~ich 
he is a ca~didate ~or s•cr office ~~d Ehell 
hol d · i E offlce ·or t 'f'•o veer~ , ane until h is 
successor ir elected , co"'1r.' if" Rtonec1 and quali ­
fied . " 

'l'he Gonsti t ution of . as~ouri , ~ection 11, ar­
ticle V,rel atec t o a l l vac~ncies i n of f ice : 

" .. h"'n a ny offic .J cr.all be co· ,e ve.cant , t he Go­
venal·, unle f s ot e rwi sc pr ovided by l~\ , £1"111 
up ~oint a rer son t o f i ll such vt cancy , wh o 
s rs.J.J. "Ontinue j n Of"' ice unt il "' ~UCCCSSor 
chull r.uve been dnl y e l t: cted or .J.T>)o.:nted and 
QUul ifi ed a.ccor dinr: to l aw. " 

and ~ection 1150~ a n lie s t o fil i nc v£cnnci cs i n of­
fice which ' tJ.V e I10t be en otherwiee Provided f or . rl'his 
eeneral s ection ond ~action 129P' , sunr a , follo~ closely 
the ")rovisivns of .... action 11, .... r t icle V of t he Consti­
tution , and i n t~e ca s e o~ Stat e ex i nf . 1adley v . Her­
rine , 20e • o . ?08 , t h i s co n stituti ~nal - rov iFion is dis­
cussed a t loca l ci t ation ?2, : 

"Tbe fra!llers of ':>ur ~o nstitutlon ·hen t l e y "' rew 
sect i0n 11 , articl e 5 t hereof , .... c e conr- ldering 
va cancies i n TJublic offices; tl)ey foresaw tha t 
for various rear ons such vacancie s were inevi ­
t able , and in c r~ er to nr ev ent and provide for 

•• 0 
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t~esc vuc~ncios n. fbr ns rcsnible in orGer 

1£42 . 

t' ut t~·e u clic <';DOd r ould not s uf f er there­
by , t l ey framed t!1i~ r ct 1 ,n , • nc gu.v e to t h e 
~.ovEn ~wr ti1c •O\,~;;r to fi l l ti.ese v, c .Jlcies 
v·i·~~n they VJer·e not otLer\lise n·o\: ldE,t for by 
lnw. ·1e. t-.h i r· v .. cancy occurred i r1 ~h(.; of­
f i ce o• collector of the revbnue i n Charit on 
count y , t'.e condition existed which authorized 
t l e Gove r nor to fill it b .. r p ' O intmcnt . ;he ­
t tcr \~ look to sec~ion 11 o &rticle 5 of the 
Const ltution or to s~ cti<...n ?O~r , .l{Ci;.isc d t a t ­
utes 1 "' 99 , .:'or aut l10ri ty t o !'ill the vncanc ·r , 
we f i '1C 'that it i s v sted in the Governor . 
1'· ~- ol viou~ )\a' .,o:;,e J.n co .rerrin · t h is at...­
t !lor i t:p · ·O:l t1.a 0-over nor v·c. c= to pre" e t any 
inter! C~Dllin ::_n t''6 o:fice , cind to I :l.Ve SO.Me 
pe1 son ... L~a.ys u.. t.horized t o u i£"cr o.r ··e its du­
ties . T!:e l a :!gJ.aee of the Constitution is : 
' c shal l uploint • ~e1son to 1ill such va-
c .... n c·- .' -.. iving t t se \;o rc!.s t'leir na~.-ure..l 
s l r·n:_·i co.nce , ana 1 t !1·...1.~ often "Cen hel d t .ha.t 
t 'Le \JOrd , ' va cancy ' t as no t echnical meani ng , 
ut l'tust l-e unde r·stood ,,dt'IJ referenc e to the 

co ':lt uxt i n whi ch i t is f ound , they i ri".'l)Ort 
t nat tLe a p-ointee o .i.' tl10 Governor woul d be 
entitled to hol d the of f ice unt i l tho end of 
tho ter::1 in ;J· ich th~ v £. canc'' occurs . ..~nd 
when the additional words of t he section , t o ­
wi t : ' uhal l cont inue in office until a suc­
ce t.sor shall have been duly e lect eo or o.n­
'10 inte d b.nd quo.l ified accord i n' to la\1 , ' a re 
consi dered , \,e thinL t ll(; obvious '!)Uruore \ d S 

to eJ-.tend. t\c ap_Jo.:.nt(..e ' s tenure af't e :. tl c 
Clld ) the t ert1 i n \ :1i cl.~. 1 he va ct..ncy occurred 
until ever:. t hin ~.as been done \1,' i cl" is re­
cui red ty l m. to "": ive title to the of~ ice to 
unot,.er ~ersor: . "" , "" >t- ' 

The case of utate ex lnf . Barrett v • .: cll\"eitzer , 
;~58 .... • • 4 J5 , \ .. a s u case qu ite ~~ i l "ilo.r to tb~ case stated 
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in your let ·.er . The ~ ol) O\"L•G oLott.t i on i s t a 1 n f rom 
t his c&s~ ~~ lOC(l citu~lou t49 : 

ll.~.oac i ii I'!" to,~ethe!' QCC vi <.>nS l~~s..-::~ ' ?1 2 ) 9lur" 
er~d ll?fo , und :-- ivL· :.':"'ull 0.l foct to c:: .... cL, · c 
t Link tl c l o['icu l co c1usi.on i r ~"t..t , ·.'/'len a 
vac~c~r occurs ln :..: o ... ri -- e 0~ prosecutin~ 
attorney or clio .... t . Louis co\-rt of cri r. n u l 
correction , tre Govc:rnor th<~l1 a') oi:1t SO"le 
co11. otent person to rIll thl,; s 1.e until -'-.he 
next re ,.ul a.r c l ectlon "or s. id o:tfice and un­
t i l h i e succtssor shulJ ~c e l ect ed ~nd ~ball 
qualify , but t .rat. tre suc c c tsor so e l e c ... ed 
can..'lot q u .lif r·or t el' · b ·l.n'liilC e~rllcr 
th0.11 J unu-ry 1st folloTiln,.,. s ue'· elec-::..:.on • 
.. here such va cancy occurs before n genera l 
election , not the re~ula.r elect ion to f i ll 
the offi .:::e , the effect of seoti n 4?8ti would 
n ecetsar ily hcve to be conside1ed . ut t r at 
quest i on is not l n t' · ~ ce.se . i'he f ore oin ... 
is the onl y conc1L'E~ion '' i ch c n be r eached 
by z iv j 1· e fftcc t to ~11 o: B~id secti~ns of 
tt.e statute 1ltlwut run" inc ~oJnte::: tc e. 1rc ~ s 
pl'ovislonr 'lantt!lned i n "'ne. 0 1 :1o1·e o ... :.Le ,·l . 

' It is our conclusi n that D short or unex­
pired t dr existed etueen t' ~ ~cv~~er , 1922 , 
el;)c •· ·.on • "ld J "nu r y lf't follo,··· nz ; t' at re­
l c.tor · s .... "')o lnted for t:.e tor- ex,.. iri 1~ ...- . ­
ec: . .:.ber .. , , 1 3 , , .. mo t ~e· ea.fter until '1ir d t l y 
electc .... nd .;o ~ 1sEi u'1.ed ru ·cef'tor :.:.:..0. que] i­
fiat~ . " 

The sec~ionr of th~ s tatut e s r-:~rzee to in 
t 1a above q .otat ion a:r e no .. IeE 'eot ively ..>e c tions 2243 , 
1298~ , l 2CJO a. ·.d 1150~ 1 . . ... ~ . !.lo ., 1~::'·9 . ..>ec t i on 2243 , 
s upra , ~a s no be~ rinr; on your quesl;ion us it ~ Jolies to 
of .ri cers of the, ci t~r cf St . .... ouis , but the othe1 s ar·e 



. On . .r't:.Ul ,;., • ..,; i tV100d - u - Decc~ber 12 , 1942 

'>ertinent . 

It ir- u )a:· en', :i."'l"L)'11 thv 01 e~oL ~ ·~ :w.t t e 
prosec u:::in e. ~to:· ..; ~" ; hctl1er elect ef or '· ) JO .:..'ltvd will 
serve n~,il ' i " t UCC 0 GSOr has been chosen l:lilU ' '3..-. qua­
lified . 

1. ... novJD : 

T'-01. • 'c"""ITT'{I(,K 
...--ttor11ey- Cener 1 

I.e s:po c tfully svbr,litted , 

I . C • • TAC - C 
.. ssist~'nt ·.ttorno~r-Ge nero.l 

• 'OJ : 11'~1 


