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PROSECUTING Term of office continues until suc-
ATTORNEY : cessor has gqualified.

December 12, 1942

=
\b
Honorable Psul ¥, Chitwood \7 Fl L E D
Prosecuting isttorney
Reynolds County
Centerville, Lissouri

Dear Mr. Chibtwood:

This will acknowledge recelnt of your letter
of December 9, 1942, requesting an opinion as follows:

"Two years sgo I was elected prosecuting at-
torney of lleynolds County, ilissouri.

served in this offlce until September 1, 1941,
when I resigned to take a nosition with the

Ues S. Lngineers in connection with the clear-
Ing of certain land titles in the Clearwater
Flood Control and Leservolr irea. Because of
the war and the zovernment's polley of reduc-
ing personnell in all activitles not directly
related to the war effort, I was given an hon-
orable discharge July 1, 1042,

"About Uctober 1, 1942, I was appointed by Go-
venor Donnell to fill out my own unexpired

term as prosecuting attorney of lleynolds Coun-
ty, made vacant by the resignatioan of my fa-
ther who was in very poor health, I have been
serving in sald office until the present time.

"Mr., John s, Johnson, was elected to this of-
fice at the November general election 1942, al-
though he was at that time and now is in the
United States irmy, presumably in australia.

It 1s very evident that Mr., Johinson will not

be present to take over the duties of this of-
fice on January 1, 1943,
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*In view of these fects und 2lgo 2imilar re-
cent ecascs (although the faets ere ot thc
game as in the instant oausc) I wae wondering
if my commission, whienh is in the resgular form
would bLe sufflcient to entitle =e to nrceceed
with the dutice of the office of proseouting
ettorney of iteynolds County, af'ter the lst of
dJanuvery 1943 ané if so, whether or not I
would be entitled to exercise those privilesges
until Hr, Johnson's return from the army.

*Your opinion In this zstter is requested at
tte earlest nossible date. I have no inten-
tion of tryingz to usurp en office to which I
n not legally entitled, and I em sure that
the Leynolds County Court would not want to
iszue county salary werrante to me unless I
vas legally cntitled to Lthem."

veetlon 12820, .rtlele 1, Chapter B3, &, ¥,
koo, 1859, a-plies to ull terms of office and is as fol-
lows:

"1l officers elected or ancointed Ly the
authority of the laws of thls state shall
hold thelr offlices intill thoir successors
are eleeted or arrointed, commissioned and
quulifled-"

cectlion 12934 makes »rovision for the election
of »rosecutling attorneys,snd the ri1llins of a vacaney in
the office of prossocuting asttorney is orevided for bty
Leetion 12908, whilch is here quoted:

".t the renersl eleetion to be held in this
state in the year .. U, 1880, and every two
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years thereafter, there ghall be eleeted in
eacch county of this state a prosecutins attor-
ner, who shall be & person learned in the law,
duly licensed to practice a8 an attorney at
law in this state, and enrolled as such, at
least twenty-one years of sce, and who has been
a bona fide resident of the county in whiceh he
sesks election for twelve monthe next rreced=-
ing the date of the reneral) election at which
he is s canrdidate for sveh office and shell
hold his office “or two yesrs, and until his
successor is elected, commissioned and quali-
fied."

The Constitution of lissouri, Section 11, ir-
ticle V,relates to all vacancies in office:

"ihen any office shall become vacant, the Go=-
venor, unlees otherwise provided by law, chall
aproint a nerson to fill sueh vaecaney, who.
ghall continue iIn office until a suvueccessor
shall have been duly elected or apnocinted and
qualified according to law."

and ceetion 1150¢ anplies to 7illing vecancies in of-
fice which have not been otherwise provided for. This
generel section and cSection 1292027, supra, follow eclosely
the provisione of Cection 11, irtiele V of the Consti-
tution, and in the case o State ex inf. Hadley v. Her-
ring, 208 Lo. 708, this constitutional provieicn is dis-
cussed at local citation 72,:

"The framere of our Constitution when they drew
section 11, article 5 thereof, we:e considering
vacancies in public offices; they foresaw that
for various rearons such vacancies were inevi-
table, and in order to prevent and provide for
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these vacanciss as far as possible in order
that the ouplie good should not suffer there-
by, they framed this scetion, snd gave to the
Governor the nsower to f1ill these vacancles
wihen they were not otherwise provided for by
law. snen thie vacancy occcurred in the of-
fice of colleector of the revenue in Chariton
county, the condition existed which authorized
the Governor to rill it br apnointment. ihe-
ther we look to sectlion 11 of article 5 of the
Constitutlon or to ssction 7028, Revised - tat-
utes 1899, for authority to fill the vacaney,
we find that it is vrsted in the Governor,

The obviocus purnose in conferring this au-
thority uvon the Governor we€ to prevent any
interregnum in the office, and to have some
person always authorized to discharce its du-
ties. The language of the Constitution is:
'lie shall aproint a person to fill such va-
cancy.' Giving these words thelr natural
sicnificance, and it has often been held that
the word, 'vaeaney' has no technieal meaning,
but must be understood with reference to the
context in which it is found, they import

that the aprointee ol the CGovernor would be
entitled to hold the offlice until the end of
the term in which the wvecancy occurs. And
when the additional words of the sectlon, to-
wit: '*Shall continue in office until a sue-
cessor shall have been duly elected or ap-
pointed and qualified accordins to law,' are
consldered, we thlink the obvious purvose was
to extend the aprointee's tenure after the

end of the term in which the vacaney occurred
until everything has been done which is re-
quired by law to give tiEle to the of’lice to
another person, * © 7 * T »

The case of State ex inf, Barrett v. Schweitzer,
208 L, .. 435, was a case quite similar to the case stated
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in your letter. The following quotation is taken from
this cese at locel citatlon 448:

"licading together seclblions 10823, 782, 9106°
and 4786, and giving full effeect to cecl, we
think the logical coneclusicn 1ie thaet, when a
vacaney ococurs 1n the office of prosecuting
attorney for the St., Louis court of criminal
correction, the Governor shall apooint some
comoetent person to rill the sume until the
next regular electlon for esaid office and un-
til his sucecessor shali be elected zand shall
qualify, but that the successor so elected
cannot qualif: for a term beglnning ezrlier
than Januery lst following sueh electlion.
‘lhere such vacancy occurs before a general
election, not the resular election to fill
the office, the effect of secti 'n 478¢ would
necessarily have to be considered. Put that
question is not in thls cease. The foregoling
is the only conelusion vhich can be reached
by giving effect to all of sald secticns of
the statute without running counter tc express
provisions contained in ~ne or more of them.

"It is our conclusion that no short or unex-
pired term existed “etween the Novemver, 1922,
election cnd Yenucry lst following; that re-
letor v.s cppointed for the term exmiring le-
cemwber, 4l, 1.2, and thereafter until hie duly
electel and comiiseloned cuceessor had quali-
fied.™

The sections of thes statutes referred to in
the above quotation are now resnestively Sections 2243,
1298¢, 12820 and 11509 k. L. do., 1979. Section 2243,
supra, has no bearing on your question as it applies to
officers of the eity of St. “ouls, but the others are
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nertinent,

CONCLUSY M

It ies acharent ITrom the foregolng that the
prosecutins attorncy whether elected or aprointed will
serve untll hils sucecessor has been chosen and lhas qua-

lified.

Respectfully submitted,

Ve Go JACIHSON

..a9sistent “ttorney~General

APPROVED:

ROY He{ITTRICK
sttorney-Ceneral
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