
PUBl TC S"~RVICE COMMISSION : Lessee operating motor vehicle properly 
registered in the State of Texas and 
transporting own goods and wares in the 
State of Missouri , in operating for hire 
does not come within the purview of Public 
Service Act but must register said motor 
vehicle in the State of Wissouri . 

MOTOR VEHICLE::3 : 

January 19 , 1942 

Horo1abl e G. ~. Lhamberlin 
.i?I·osecut1ng Attorney 

FlLE . 
Cas s County 
Har r i sonvi lle , Hissouri 0_ 
Dear Sir: 

rhis will acknowledge receipt of your request of 
November 19 , 1941, and supplemental r quest of lecember 
26 , 1941, which read as follows: 

"I am fol l owin& up a recent letter 
tha t I rotc you i n the case of com­
plaint -.Jj the \:eit.;)lt Office r , Jack 
Ioward, who worLs in conjunction with 
t~e P3~ office~s , a0ainst one Jordan 
the driver for the \; i cker Fi sh Com­

pany . He is charged by the '."'oieht 
Cfficer for operati ng a truck for hire 
without obt~tning n Permit f r om the 
.ublic ~ ervice CoMmission . 

" r . Howard insists ·.bat their depart­
ment hol d thnt if a person has a lease 
for as much as ten daJ s that t~~y aro 
classed by the r~c as ownern of the 
truck and would thereby be required to 
s ecure reg:stration in the State of 
l'issouri . 

" ~hese people have gone to considerable 
l ength and hired attorneys , both local 
and otherwise , and set up a contract 
which was made the 12th day of vctober , 
1940 to run until the 12th day of Octo­
ber, 1944 , in which they set out in 
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detail their agreement with t he 
Columbia- Lessors , Inc . , n corpora­
tion of Dallas County, 'l'exas , and 
the truck company agrees to keep the 
trucks i n runninG order , i n other 
wox·ds to ser vice t hem, and that ap­
pears to be the extent of their having 
t , do with the operation. 

"They claim that they have secured 
a ~e0istration under the Texas law 
and are equipped w.ith the Texas num­
ber p l ates and all o~ the thin6S re­
quired ~y the Texas law, and that they 
as owners of the product are hauling 
their own stuff . 

"I would like to have your opinion on 
whether or not there is anything that 
we can charee these people with, and 
if so woLld like to have your sugges­
tion by preparing a chare e . 

"The charge seems to be a possibility 
of a two - fold charge . One is that under 
the contract the fish company considered 
as owners , appear to have some headquar­
ters and offices in l issouri but they 
claim that their mai n office is in Dallas , 
Texas and so state in their contract w.1th 
the Lessor Company. Can we charge t hem 
on account of not havin0 a registration 
in Iissouri? 5econd, under their lease 
agreement could it be held tha t the Col ­
umbia-~essor Incornorated are in f act 
trans~ortinu for hire and merely evading 
the l aw by means of the contract?" 

Your sup1Jl om.ental r equest of t ecember 26, H )41, rends: 

" F;eplyin6 to :your letter of Cecember 23 , 
in regard t o the above case , I will ~ive 
you an outline of the facts as nearl y as 
I am able to fi bure them out . 

"Jack howard, empl oyed by t he State as 
Weight Officer , whose dutiee also cover 
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any infraction of the transportation 
or truck laws arrested one 1. R. Jor­
don driver of an International trac­
tor and trailer . J~otor number 4033 
and trailer serial 448'18 . 

"Jordon stated he was em >l oyed as driver 
for the \"t icker l"ish and Poultry Company . 
u~r information is that \'icker Fish and 
P~ultry maintain extensi ve offices and 
warehouses in Kansas City, l issouri, 
but their main office is in Dallas , Texas . 

"The registration or license are issued 
by the Texas authorities . 

"The driver did not have a copy of the 
lease contract between the Columbia 
Lessors Inc ., stated in the contract as 
a Texas Cor poration, and the ~ icker 
Fish and .t>oultry Company also a Dallas 
County, Texas Corporation as lessee. 

"The Officer charged him with operating 
a truck for hire and especially charged 
tha t where there is a lease agreement 
an agreement must be carried and pro­
duced b , .. the driver . The driver did 
not have any contract with him. Aftar 

t he charge had been filed the attorney 
for the \,icker Fish Company sent me a 
copy of the contract , which I am en­
closing herewith fr your inspection. 

"The \.eight Officer contends that the 
driver of the truck and trailer is in 
fact the empl oyee of the Columbia l essors 
Inc ., and as such that company should have 
I issouri tags or registration, and also 
tha t in c ase the Fish Company is hauling 
t heir own property the truck should bear 
a ! issouri registration. 

"These seem to be the applications as I 
gather it from the height Officer . 

"The Fis}f Company insists that under the 
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l aws of Texas they are required to 
take out the registration even under 
the provision of the contract from 
Texas . " 

You inquire if any charge may be pressed a 0 ainst either 
of the above companies b) reason of this agreement .entered! to 
on the grounds that it was entered into so as to circumvent the 
Public Service Commission f ct . 

You further inquire if this Lessee may operate such 
trucks on the highways of this State without re0 istering in 
Vissou~ i . 

After careful ex~~ination of the copy of the attached 
l eas o, the writer finds that the Col umbia Lessors , Inc ., a 
Texas corporation, has leased for a · period of four ~ ears certain 
trucks to the '. icker r ish and Poultry Company, another Texas 
corporation. Said trucks are to be used to transport ~oods and 
wares · belonging to the Wicker Fish and Poultry Company, Lessee , 
from Lessee ' s place of business to retailers in various states . 

The Lessor obligated itself to maintai n and keep in good 
repair all l eased equipment , to insure trucks and take out 
liability t o cover any damages or injuries to persons or prop­
erty, to garage said trucks while in Dallas , Texas , to furnish 
all gasoline and lubricating oils used by said truck s and equip­
ment . The Lessee obligates itself to use said equipment within 
a radius of thousand miles (1000) of Dallas , Texas . Lessee 
further agrees to pay Lessor a stipulated weekl y rate . for each 
t r uck and mii&ge , to employ and pay all drivers , r eserving the 
right to the Lessor to object to such drive s who are careless 
and negligent in operating said equipment; Lessee further a; rees 
to furni sh all labor for loading and unloading s aid ~quipment , 
to insure all cargoes of goods against damage , etc . Lessee has 
already registered said trucks and equipment in the State of 
Texas . 

The Public Service Commission Act in t his ~tate was pri­
marily enacted to reeulate common carriers transporting persons 
and property for hire. As stated in Schwartzman Service v . 
Stahl, 60 Federal (2d) 1034 , 1 . c . 1037: 

"J oreover, while ' a citizen may have , 
under the Fourteenth Amendment , the 
ri6ht to travel and transport h is 
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property upon them by auto vehicle ,' 
yet ' he has no right to make the hi gh­
ways his pl ace of business by using 
t hem as a common carri er for h ire . 
Such use is a privilege wruch mn~ be 
gr anted or withheld by the sta te in 
its discretion, without violating 
either the due process clause or the 
equal protection clause .' Packard 
v . Banton , 264 u. s . 140, loc . cit. 
144, 44 S. Ct . 257 , 68 L. Ed . 596 . " 

The Public Service Commission, being created by statute, 
i s vested with only such authority ~s given it by statute . The 
s ame rule as l aid down by t he court , regarding authority of 
county courts , in Ray County v . Bentl ey , 49 t~ ., 236 , 1. c . 242 , 
is applicable to the Public Service Commission . The court said: 

"The County ~ourt does not derive its 
powers from the county , and i t can ex­
ercise only such powers as the Legis­
l a ture may choose to inves t it with . 
\fuatever jurisdi ction is conferred 
upon it i s wholly s tatutory. It acts 
directl y i n obedience to St nte laws , 
i ndependently of the county . ~f.here 
it acts for nnd bi nds the county, it 
exercises its authority by virtue of 
power derived from the St a te govern­
ment , and it obtains authority from 
no other source . ( Bea rden v . ~t . Louis 
Count y , 36 f o . 555 . )" 

The writor is unabl e t o find wherein said lease may be 
considered a subterfuge so as to circumvent the Public Service 
Co~ssion Act . It appears to be a perfectl y valid document 
en ter ed i nto i n GOod faith . Unless there be ot her facts not 
reveal ed, the writer f ails to see where any criticism can be 
leve l ed abainst such lease or 1ny charges pr efer red a 0 ainst 
either of the parties to said l ease . 

We know of no provision of the Public Service Act which 
bring s this Lessee under its regulation . Thi s Lessee is merel y 
transporting its own goods and wares from its own establishment 
to other branches and certain retail custome r s i n other sta tes . 
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It does not transport for hire other commodities or 
persons , neither does it hold itsel f out for such pur poses . 
It is n Qt in the business of transporting for hi re , such as 
a common carrier, its main business being to sell f i sh and 
pou l try, a l l of which it owns . 

. Section 5720 , R. s . Missour i 1939 , subdivision (b) of 
the Publ ic Service Commission Act , i n defin i ng "motor carrier" 
r eads as follows: 

"The term ' motor carri e r ', when used 
i n this article , means any person, 
firm, partnership, association , j oint­
stock company , corporation, lessee , 
trustee , or receive r a ppointed by any 
court whatsoever, operating any motor 
vehicle with or without trailer or 
trailers attached , upon any public 
highway for the trans portation of per­
sons or property or both or of pr o­
viding or furnishing iDch transporta­
tion s e r vice , for h ire as a common 
carrier : Provided, however , t his arti­
cle shall not be so cons trued as to 
a pply to mot or vehic l es used i n the 
transportation of passengers or prop­
erty for hire , operating over and 
along regul ar routes within any muni­
cipal corporation or a municipal cor­
poration and the suburban ter ritory 
adjacent thereto, forming a part of 
tran sporta tion s ystem within such 
~unicipal corporation or such muni­
cipal corporation and adjacent sub­
urban territory, where the major part 
of such s ystem is within the limits 
of such municipa l corporation . " 

Subdivi sion (c) of the s ame Section definB "contract 
hauler": 

"The term ' con t ract hauler ', when used 
in this articl e , means any person, f'irm 

or corporation engaged, as hi s or its 
principal busine s s , i n the transportation 
for compensation or hire of persons and 
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or propert y f or a particular person, 
persons , or corporation to or from 
a particul ar place or pl aces under 
special or individual agrooment or 
a~reements and not operating as a 
co~on carrier and not operating 
exclusively within the corporate 
linits of an i ncorporated city or 
t own, or exclusively within the 
corpor ate limits of such city or 
town and its ouburban territory as 
herein def'ined. " 

The foregoin0 definitions are not broad enough to in­
clude the Lessee . In the • otor Vehicle Act tho word "owner" 
is defined so as to include any person , f irm, corporation or 
association owning or renting a mot or vehicle or having exclu­
s ive use thereof under a lease for a period greater than ten 
days successi voly . Section 8367, R. s . z.:issouri 1939 , in part 
reads: 

"The term owner shall include any 
person, firm, corporation or asso­
ciation, owning or renti ng a mot or 
vehicle , or having the exclusive 
use thereof under lease, or other­
wise, for a period greater t h an ten 
days successi voly. ~- .:- .!- ;l- -., :- -.:- .:-
")'} .1'1... ·~ ~~ ·~ ·~ ~ ,!- ·;} ~ ~ h· ;:... ,!- ·~= ~:.. =~ ·:~ " 

In viow of t he above definition of "owner n, unless t his 
St ate has full recipr ocity with the J tate of Texas for t he opera­
tion of such motor vehicles i n Texas and ~issouri , it vill be 
necessary t hat said motor vehicles be registered i n this St a te. 
Section 8375, h. s . L•issouri 1939, exempts nonr ,sident owners 
from registering i n this ~tate while operating motor vehicles on 
our llighways , ~men like exemptions are granted residents of F.as­
souri ope r ati ng motor vehicles in t heir state, and reads: 

"A nonresident owner, except as other­
wise herein provided, ownine any motor 
vehicle w~ich has been duly re0 1stered 
for t h e current year in the state , 
country or other place of which the 
owner is a resident and which at all 
times when operated in the state has 
displayed upon it the number plate or 
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or pl ates issued for such vehicle 
in the pl ace of residence of such 
ovmer may oper~te or pennit the 
opcr&tion of such vehicle withi n 
tr~s state without registering 
such vehicle or paying any fee to 
t his sta te , provided that tho pro­
visions of this sectl on shall be 
operative as to n vehic l e Ofmed 
b.,r a nonresident of t his sta te 
onl y to the extent tha t under the 
lawo of the stcte , country or ot her 
place of r esidence of such non­
r esident owner like exemptions are 
g ranted to vehicles re0iste. ed 
under the l aws of anctowned by resi­
dents of t his s t nte . " 

V1e shall l ook t o t he 'l'exas l aw to determine if like 
exempti ons a r e branted T'i ssouri res idents while ope r ating 
motor vehlcles under simila r circumstances in the St a t e of 
Texas . Article 827b of the Penal ~ode of Texas r equires 
tho regis t r ation of sald motor vehicl es bel onging to a 
resident of another state wi th the county tax collector, for 
which a fee shall be char eed . 

'f herefore , it is the opi n i on of t his r epartment, i n 
vlew of this requirement which places an additi onal burden 
on residents of l,'issouri whll e oper a ting a mot or vehicle in 
Texas , that such trucks shall be reJ istered within t h is state 
for t he reason there is not full r eciprocity between the 
<- t a tes of Texas and r•issouri . 

v 1\ll c • 'l'h u lll..O 
(Acting ) Attorney ueneral 

ARH : EAW 

Respectful l y submitted 

AUB!-c'Y R. Hftl':S1'': , JR. 
Assistant Attorney ~eneral 


