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We have your request for an opinion wh ich is a s f ollows: 

"The local picture shows have a scheme 
which t hey are , as I understand, con
templating to i naUGurat e as roll ows: 
a system of trade inducement by placi ng 
in •envelopes cash ranging £ram one cent 
to one dol l ar, and the envelopes then to 
be pl aced i n or der and each per son who 
buys a ticket to get an envelope , t hat 
i s , the first fe l l ow who buys a ticket 
get s the £irst envel ope, the second 
envelope , and so on. 

It is cl aimed for that scheme t hat i t i s 
in t he order of trade checks, that is, 
where a person buys mer chandi se he i s 
g iven a trad& check good for so much i n 
cash, or c red,i t on t he bill. " . 

The word "l ott er y" must be construed in i ts popular 
sense with the view of remedying the ~scbief i n t ended to be 
prevented and to suppr ess al l evasions for t he continuance of the 
mischief . Peopl e vs . McPhee , 139 Jlich. 687 , 103 N. r .• 174; 69 
L. R. A. 505. St ate vs . Mumfor d , 73 Mo . 647 , 650 , St a t e vs . ~ersebe , 
181 At l. 299, 301. 
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The word is veneric; no sooner is it defined by a court 
t han i ngenuity evol ves some scheme within the mischief' dis
cussed but not ,Quite within the l e tter of the definit ion given. 
Peopl e vs . UcPhee , 139 Mi ch . 687 ; 103 n.w. 174; o9 L.R.A. 505. 
~tate vs . Cl ark , 33 N.H. 329 . Th is is made apparent from an 
examination of a l ar ge number of cases in which various met hods 
of distributing money or 60ods by chunce are ex&j ined and discussen. 

In Missouri a lotter y is any scheme or devi ce whereby 
anyth ing of value is , f or a consideration, allotted b y chance . 
state vs . Emerson, 318 Mo. 633, 1 s.w. (2d ) 109, 111 ; St a t e ex 
rel . vs . Hughe s , 299 Uo. 529 , 253 s.w. 329 , 28 A. L. R. 1305; State 
vs . Becker , 248 Ho. 55, 154 S . \l. 769 . 

It is apparent from your request that t he system out
lined in your l~ tter is the awarding of a pri z~ f or a consid~ration. 
The prize is the amount of money contained in an envelope handed 
to the customer. The , C0•1Sideration is the amount paid by the 
customer for t he admission ticket t o t he theater . The only remain
i ng e l ement to be discussed is whether t he prize is awar ded by 
chance . There is no drawing i n this pl an . This does not relieve 
t he s cheme of its lotter y f eature . 

There need be no actual drawing. In People vs . Hecht , 
3 Pac . ( 2nd } 399 ~ 1 . c . 40~ , the court said: 

"Uu.t it may be s a id thu t there is no ele
ment of chance because there is no d: awing; 
that the management itsel f sel ects the beneficiary ; 
but this factor does not purge t he transaction 
of all e l ement of chance . To the purchaser it 
is uncert a in, as to him it is chance . " 

"Chance" as defined by ·:*ebster is a possibili ty or 
prob~bility of an e vent happeni ns . In the present ca se it is pur ely 
a matter of chance as to wheth r the t heater pa tron r eceives one 
cent or one do llar in money . The el~ent of time a t ~hich he buys 
his ti cket and enter s the t heater , when compared \"lith the order in 
wnich the envelopes cont a i n i ng the dollar t3 are pl -, ced i n t he stack 
dete~ined whetht r he gets one cent or one dol l a r . Thi s time element 
is chance within the lottery law. State ex rel . vs . Hubhe s , 299 
Mo. 529. 

' 
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. This office has previously advised theaters and pro• 
secuting attorneys with ref er ence to the operation of this 
scheme , in which t he position has been taken that suCh is a lottery. 

COUCDJSIOll 

It i s thererore the opinion of this office that t~ 
scheme as outlined in your l e tter, sometimes known a s "Pay Ni ghts" 
and sometimes by other names , is a lottery in V·iolati on of the 
cri inal code of t his state; that its operation is unlawfUl a s 
ueing in violation ·of Section 4314 R. s . Mis souri 19 29 . 

APPROVED: 

J. E. TAYLOR 
(Aeting ) Attorney General 

FER aUM 

Respectfu.lly submitted , 

FRANKLIN E. REAGAn •. 
Assistant Attorney General 


