
~AXA1~0N ~ Coal or other miner al s i n place subject to ~axation a s 
real estate, and when owned separate~ ~~~m surface 
estate must be separate l y assessed . Assessor should 
assess omitted property f'or all years it was omitted. 
County Board of' Equali zation can only asses s omitted 
proper ty for current year. 

""'pri l 28 , H~37. 

) 
Honorable Hi chard Chrurl.er , 
.J.. rosecutinB ~~ttorney , 
l ... oberly , l-issouri • 

.Uee~.r Si r : 

This department is i n recei pt of your request 
for an O"')inion , ,vhich reads as fo l lows : 

~The Co mt y Court of t his County 
has asked that you advise them of 
their right to asses s coal that 
has been s old where the ovmers re
t ain the surfa ce land. 

"If the coal eRn be a ssessed aga i nst 
t he owners t he reof , t he Co . rt desires 
f urther i nforrcation as t o hm1 far 
back t he ass ess.uJ.ents cun be run. " 

bection 9742 , ~ . ~ . ~o . 1929 , provi des a s follows : 

"For the support of t he bo ; er~ent 
of the state , t.ne pa)'Llent ot the 
public debt , and t Le advance~ent of 
the public interest , taxes s hall be 
levied on a l l property , r eal and 
personal , except as s tated i n the 
next s ection. • 

Section 99 77 of ~ticlell, Cha ,ter 59 , n . ~ . ~o . 
1929 , which r e lates to taxation and r~venue, ? rovides in 
part as follows : 
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"The t erm 'real ryroperty,' 'real estate , • 
'land' or 'lot,' wherever used in this 
chapter, shall be held to mean a nd in
clude not only the l and itself , whether 
laid out in town or city lots or other
wise, ~all t hings contained therein, 
but also all buildings , structures and 
illiprove~ents ~nd other perwanent fixtures, 
of whatsoever kind thereon. " 

Section 9779 , h . &. ~o . 1929 , reads: 

nrteal estate shall be assessed at the 
a s sessment which shall co~uence on 
tlle first day of June, 1893, and shall 
be required t o be assessed every year 
thereafter." 

Section 9780 , H. s. ~o. 1929 , reads i n part as 
follows: 

"In all counties , except i n the city 
of St . Louis, the assessor's books shall 
be arranged or divided into t wo parts 
only, part first t o be known and de
nominated 'the land list ,' ,.,h ich shall 
contain all lands by hi m assessed • • • 
with the owner ' s nace." 

It is well settled in ~issouri that the owner of 
land containing minerals may segregate one from the other 
by a proper conveyance so tha t there is a complete severance 
of title and se~arate estates are created. 

653: 

Gordon v . 1..-illion, 248 r.:o . 155, 154 S. W. 99; 
Snoddy v. Bolen , 122 ~o . 47g, 25 S . •' · 933; 
Gordon v . Park , 219 iaO . 612 , 117 S • • l . 1157; 
.~ardell v • • Iatson , g;, Lo . 107, 5 S . wl . 505. 

As was said in Youne v. Young, 307 ~o . 218 , 270 s . W. 

"Coal and other winerals in place are 
land and may be conveyed a s such, and , 
when thus conveyed constitute a separate 
and distinct estate and inheritance . • 
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As was aptly stated in Graciosa Oil Co . v . Santa 
Barbara, 155 Cal . 140, gg Fac . 483: 

"For t he purpose of separate owner
ship, l and may be divided horizontally 
as well as superficially and vertically. " 

However , whether the coal and coal rights may be 
assessed and taxed separately from the surfnce l and when 
such minerals are ovmed by a different per son than t he one 
who owns the surface, has not been decided in ~issouri • 

. ~e have been informed and t ake cognizance of the 
fact, in view of an opinion render ed by this department to 
G. c. Beckham , Prosec uting .httorney of Crawford County, which 
is titled, "The procedure f or t r e sa le of miner a l rights for 
delinquent t axes , ,. t hat such a practice has been carried on 
in this state. A copy of said opinion is herewith encl osed 
for your infor~tion . · Also , in the Assessor ' s wanual 
i ssued by t he ~issouri State Tax Co~ssion in 1931, the 
followin~ may be found on page 35: 

"~· how is a ~neral reservation 
assessed--as real or personal 
property? 

A. If mineral reservations have been 
reserved in a deed of conveyance or 
if a person is the grantee of mineral 
reservations by deed of conveyance, 
the reservat~on is to be valued and 
assessed to t he owner t hereof as 
real es·uate . " 

In State ex rel. Ziegenbein v. -ission Free School, 
162 ~ . 332, 62 s . . 998, the Supre~e Court upheld the right 
to tax as realty a building which was owned by a person other 
than the one '\'lho owned t he land. The court s aid: 

"It is thus evident that, as between 
t he said Lission School and said Thompson , 
Thompson is t he ov~er of t he leasehold 
and buildin~ and is l iable tor the taxes 
t hereon ~ • • • All nroperty except 
such as is speci ~ically exen~ted by the 
Constitution a nd t h e statute made in 
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pursuance thereof, i s sub ject t o taxa
tion , and we c an see no difficulty in 
assessing t he separate and distinct pro
perty of Thompson in t hi s bui l ding any 
more t han would be encountered in 
assessing t he property of any other 
individual. • • • • The assessment 
a gai nst the ~ssion Free School of the 
value of Thompson ' s bui l din& , in which 
it has no interest under its l ease, is 
illet;.a l . .. 

The fact t hat our statutes do not s pecificall y pro
vi de for the assessoent and taxing or the severed estate does 
not in any way wili tate aLa i nst t he contention that such 
separate i ntere·st i s taxable. ~s was stated in State ex rel . 
Zi egenhein v. ~ssion Free School, 1 62 aD . 332, o2 S . \i . 998, 
supra , a buildi ng o'tvned by one other t han t lle person who owns 
t he l and i s asses sable and can be taxed. Thi s procedure is 
not specif ica lly ~rovided for by t he statutes. The Circuit 
Court ot Appeal s of th~ Tenth Circuit, in the case of Central 
Coal &. Coke Co. v~. Car~e loway , 45 Fed . (2d ) 744, 1. c. 746 , 
poi nted out: ' 

rtAnd, i f the mineral es t ate is exempt 
from tax because the taxing statutes are 
s·.i.l ent as to severed estates , why not the 
surface? No r eason appears why one 
i nter est , the surface , should be taxed , 
and t he other, t he coal, should escape . 
The truth is that , if the contention of 
pl a i nti ffs is sound , a ll i nt erests in 
r eal estat e , t he surfa ce , t he minerals , 
t he i mprovements , a re a utomaticall y 
exempted from any t axation t he moment a 
severance of the in~erest t herei n occurs , 
either by gr ant or reser vation , for 
t here i s no more s t atutory authority tor 
taxing the surface estat e , after severance, 
t han t here is the minera l estat e , after 
severance." 

Taking all t he above statut es and eases i nto considera
tion , v1e r ind that a l l real property must be assessed and 
t axed (Sections 9742 and 9 779), the same to be i n t he name of 
t he owner (Section 9780) . Heal property i s defined as land 
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with all t he t hings contained therein (Section 9977), in
cludinb coal in place, which may be owned as a separate 
es tate and distinct fron t he surface e state (Cases cited, 
supra} . 1herefore , coal i n place o'vned separate trom t he 
surface would be assessable and taxable as real property. 

This seems to be t he universal rule in other 
jurisdictions, that minera l and mineral ribhts in l and are 
real property , and when segregated by the owner from the 
surface estate by proper conveyance , t he s ulile become the 
subject or taxation separate a11.d apart from t he surface 
estate. 

In some states such taxati on is expressly provided 
tor by statute. 

Bi g Creek Co . v. Tanner, 303 I ll. 297 , 135 h . ~. 433; 
Cherokee v. Pittsburgh Coal & L~ning Co. v . Crawford 

County , 71 Kan. 276 , 80 Pac . 601; 
Stuart v . The Comr_onwealth, 94 Ky. 595 , 23 s.u. 367; 
./ashburn v . Gregory Co., 125 l:inn. 491, 147 N. ~. 706; 
Hadley v . Hadley, 114 Tenn . 156, 87 S . ,1. 250 ; 
Tiller v . Excelsior Coal Corp ., 110 Va . 151, 

65 S . E. 507; 
Low v . County Court, 27 f . Va. 785. 

In other jurisdictions the taxation or t he separate 
estate has been upheld beca use t he statute statine what is 
to be considered rea l property or l and for the p urpose ot 
t axation defines land as including minerals or miner a l rights . 

Central Coal & Coke Co . v. Carseloway , 45 Fed . (2d ) 
744 , which interprets t he Oklahorua statute; 

~ercantile Trust Co . v . hopkins, 103 Cal. App . 473, 
284 Pac . 1072; 

Union Pac . h . Co . v. Hta.nna , 73 Colo. 162 , 
214 Pac . 550; 

Smith v. tiew Y0 rk , 68 ~ . Y. 552; 
State v • .UOwnman, 1.34 s . ·:. 785. 

However , other jurisdic~ions hol d that oven where 
it is not so provided by statute, that e separate cinerel 
interest owned separate trom t he other part of the l and is 
i ndependently ta~~ble as real estate . 
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Board of Commissioners of Greene Co . v . Lattas 
Creek Coal Co ., 179 Ind. 212, 100 N. E . 56'1; 

In re Colby, 184 Ia . 1104 , 169 U • .J. 443 ; 
· •lash burn v . Gr egor y Co . , 1 25 Li nn . 491, 

147 N. ~1 . 706; 
Rockwell v . ,,arr en County , 228 l?a . 4 50 , 

77 At1 . 665; 
•waterman v . Dav i s, 66 Vt . 83, 28 ~tl. 664 . 

In re Colby, 184 I e. . 1104, 169 N. ~~. 443 , cited above , 
the court said: 

"Section 1308 of t he Code declares that 
all property , real and personal, ·is 
s ubject to t axation, and paragraph 8 of 
s ection 4S of the Code defines l and, real 
estate , and r eal property a s including 
'lands, tenements, hereditaments , and all 
rie~ts t hereto and inter ests t herein , 
equitable a s well as legal .' 

"2. It is equally well sett led t hat, 
when t ' e fee in the ri neral has been 
separat ed from t he fee i n t he surface , 
t he fee or interest in t he former is 
assessable and t axable to t he owner t here
of as real estate . This much is settled 
by t he statutes heretofore reterrad to, tor 
surely the title to miner als in situ con
stitutes an interest in t he land. See In 
r e uaJor , 1 34 I ll. 1 9 , 2~ N. E. 9 73; 
.KanS:as :Natural Gas Co. v. Board of Com
missioners, 75 ~an. 335, 89 Pac . 750; 
1fulfe County v. Beckett , 127 Ky. 252, 
105 s . ,/. 447, 32 Ky. Law Itep. 167, 17 
L. A. A. (N. S.) 688, and note collecting 
cases • .-

In Board of Co~:issioners of Greene County v . Latta s 
Creek Coal Co ., 179 Ind . 2 1 2, 100 N. E. 561, the Suprene Court 
ot Indiana held: 

• • * • where t here has been a s everance , 
resulting in a divided ownership , the 
owner of t he fee i s properl y assessable 
with· t he va lue of t he surface, and owner 
of the mi ner al with its value . " (Citing 
cases . ) 
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This view is uphel~ by ~ost of the authorities . 

J'udee Cooley , in his excellent ¥'ork on Taration, 
s ays (4th Ed . , Vol . 2 , ~ar . 565): 

"Sonetioes one nerson owns or holds 
the s urface rights of l and whi le 
anot her ovms or holds the mineral 
ri~ts . ~his ua.y result froro. a deed , 
lease , or ot her t ransfer of greater or 
l ess rights . In such a cnse , the ques
tion arises us to vrhether t he holder or 
o~~er of the mineral ribhts can be 
separately taxed because of such interest . 
bo~etimes such taxation is expressl y pro
vide~ tor by statute, but even where not 
so provided , it is generall y held that 
the separate lliineral interest, where 
transfer·red, is independently taxable as 
real est~te, and payment of a tax on tte 
land does no t preclude ~ tax a~ainst 
another person on a mini nL ribht in such 
land. ~bis separate ownership of Dineral 
i nterests , so as to be t~xable , ruay result 
:troul a reservation to the grantor of the 
mineral interests, on oonveyinb the l and 
as well as from a conveyance by the 
owner of the surface to another of the 
minerals . " 

The same rule is stated in 61 c. J . 180; ~orrison' s 
W.n1ng Rights , par . 322 ; Barringer &:. Adan:s Law of !.'ines an d 
t:in1ng , par . 115, and White .. ines and -lning Renedies, par . 
410. The reason behind this rule, as sUGzested in t he case 
of State ex rel. v . Lission Free School, supra , is that 
everyone should pay taxes on his property, and no one should 
be forced to nay taxes upon t he property of someone e lse. 

As t he C.ircuit Court of Ap{>eals sald in Centra l Coal 
& Coke Co . v . ~arseloway , 45 led. (2d) 744 : 

'"lhe plaintiffs o~m the coal in question; 
it cannot be t a xed t o the owner of the 
surface , because he a oes not own it, any 
~ore than the p l aintiffs can be taxed 
for t he surface which they do not own. 
~ither t~is valuable property uust be · 
taxed to plaintit~s or not be taxed 
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a t all . * '" ,. r~o reason appears why 
one interest, t he surface , should be 
taxed , and t h e other , t he coal, shGuld 
e scape . " 

As was said i n Board of Co~ssioners of Greene County 
v. Lattas Cr eek Coal Co.; 179 Ind . 212 , 100 N • .IS . 561 : 

"•'e t hinn: that our legislation con
te~plates that no one s hall be required 
to pay taxes on property t hat he does 
not own , and t hat no one shall escape 
taxation on property he does o,vn." 

Most jurisdictions that have held that such s eparate 
estate can not be t axed have done so under express direction 
of their consti tution or statutes . 

Barthold v . Dover, 153 So . ~9 {La . App .) ; 
In re Winton Lumber Co. , 63 Pac . (2d ) 664 (Ida . ); 
Superi or Coal Co . v . ~ussellshel County, 98 Mont. 

501, 41 Pac . (2d) 14. 

The only other case t hat seems to ho l d t hat such 
separate taxation is not permissible i s Curry v . Lake Superi or 
Iron Co ., 190 ...J.ch. 445, 157 .N . '' · 19 , 1. c . 20 , in which the 
court hel d that : 

"All. of t he estates i n any particular 
description must be assessed together, 
a nd it is uni~portant whether the a s sess
ment is .....i1:ide to all or to but one of 
sever al owning interes ts or dStates 
therein . •• 

This ho l ding \'IOUl d seem to indicat e t hat t he surface 
estate and t he winera l estate nust both be assessed i n one 
assessment , and only one tax paid thereon . However, t he court 
recognized t hat both estates are taxab l e and it was pointed 
out at 1 . c. 20: 

~It must be presumed t nat t he a s sess-
ing off icer , i n obedience t o t he statu
tory mandat e , each year included i n t he 
assessment against the complainant the 
value of t he estate owned by t he defendant 
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in t he de scription. This being true, 
it ~ae no more the dut y of t he com
pl a inant to nay the entire tax , a 
portion of ~hicb was a ssessed against 
t he defendtmt ' o estat e , than it was 
t he duty or the defendant to make such 
payment of the entire t ax a portion of 
Vlhich "las nroper.l y cha r geable acain$t 
compl a inant' s int erest . The owner of 
n eit her estate could protect hi s own 
property without paying an obligation 
properl y charbeable acainst t he owner 
of the other." 

Therefore , t he court held that while t he owners are 
liable for t he t axes on their separate estates , yet since 
both estates are asses sed t ogether, that one, i n order to 
protect his own estate, must pay the entire as~essuent and 
t hen seek pro~ortionate part froa the other o\mer. This 
rule is peculiar to .~;..ichigan and is contrary to the great 
weight of a uthority , includin~ the ~ssouri case of State 
ex r el. Ziegenbein v. ~ssion Free School, 162 LD . 332, 
62 s . , • 998, sup~a, and other a uthorities ci ted above, 
especially .tashburn v . aregor y Co ., 125 inn. 491, 147 N. 
'106 , in which t he court s a id at 1. c. 707 : 

" • • • it was not onl y proper to tax 
t he mineral interest separately, but 
i t was p lainly an irregularity to aoses a 
to one owner a s one property both t he 
surfac e and t he mner o.l riGht s , when t hey 
\vere owned separately . • 

• 

~le next tm-n to your auestion as to how f ar back 
such assessment cay run . Section 9789 , R. s . co . 1929, pro
vides as follows: 

nif by any means any tract of l and 
or town lot sha l l be omit ted in t he 
assesRment of any year or series ot 
years, and not put upon t he a ssessor ' s 
book, t he same , when discovered , 
shall be assessed. by the assessor for 
the ti...e being , and placed upon his 
book before the s~e is r eturned to 
the court , with all arrearages of tax 

\ 
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which ought to ha ve been assessed and 
paid in former years char gea thereon . " 

Section 9961 , Laws of hi souri , 1935, pac e 405 , 
provides : 

.... 

. 
.. No proceeetint for the s o.le of l and 
and lots for delinquent t axes under 
t he provisions of Chapter 59 , hevi sed 
Statutes of .1..issouri, 1929 , r e l ating 
t o t he collection of delinquent and 
back taxes end providi n& for fore
closure s a le and redeuption of l and 
and lots t herefor, shall be val id un
l ess initial proceedinr s t herefor 
shall be ct~enoed within f ive (5) 
year s a fter delinouency of such t axes , 
and a ny sa le held pursuant to initial 
proceedinc s commenced within such period 
of f ive (5} years ~hall be deemed 
to ~Pve be en i n c ompliance with t he 
provisions of said act i n so far a s 
t he tin e a t thich such sales are to be 
had is speci fied therei n , Provided fur
t her , t hat in suits or actions to col
l ect delinquent dra inage and- or levee 
assessments on r eal esta te such suits 
or actions s hall be co~enced within 
five years a f t er delinquency, other
wise no suit or action therefor shall 
be commenced , had or .waintai ned . " 

1ni s point is decided in ~tate ex rel. ~er v. 
Vogelsang, 183 L~ . 17 , 81 5 . V. 1087, in which taxes on cer
t a in real estat e f or t he years 1885 to 1890, inclusive , 
had been omittea fro~ t he curr eit ass ess~ents of t hose years . 
'l'he omis sion Tins discovered in 1896 and t he as sess: ent then 
xaade . The court quoted >=>ection 7562, .t • • s . ... o . 1889 , which 
is the same as uection 9789 , R. s . - O· 1929, ci ted supra . 
The court hel d t hat: 

"The suit is not barred by t he statute 
of li~tations . lo r i Bht of action 
accrued until t h e taxes were ass essed 
and had beco~e delinquent . The a s sess
men t wes made i n ~SQ~, t h e t a xes ~~r• 
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t herefore not delinquent until January, 
1897. The five years ' limitation ex
pired January 1, 1902 . 'l'ho sui t was 
broutht ~eceillber 16 , 1901. 

~~he case of State ex rel. v . ] ullerton, 
above referred to, was a suit under thi s 
statute to collect taxes on l and that 
had been omi t ted f'roz:. tb.c assessor ' s 
books in !'on:..er yeo.rs , just as was the 
uefendcnt's l and in t his case , and t he 
court in t hat C(. se bela. tr~at the statute 
of liLitations did not beLin to run during 
tne years the land was o~~tted from the 
assessor ' s books end not until after the 
discovery of t he omission and the assess
~ent of the taxes ~s re quired by section 
7562 , hevised Statutes 1889 , and until they 
beca~e delinauent after trat a ssessment . 
lmd so we now hold . " 

It is ~lain from the above that it is the dut y of the 
assessor , when he discovers t hat real pronerty has been 
omitted in the assessment of any y ear or series of years , to 
assess said ~roperty for all t he years it bas been omitted . 
The t ax on t he omitted ~ropertv does not become del inQuent 
until J -:muary 1st, follo~vi:t f' t l) e year i t is :1ssessed , and 
initial proceedings for t he co l lection of such delinquent tax 
may be commenced at any ti~e within fi ve years of the date 
of delinquency • 

• ~e have held , however , in an opinion 6iven to lion. 
Barker ..;avis , Prosecutine, d.ttorney of Lewis County , that t he 
Count y Board of ~qualization , under the provisions of Sect ion 
9816 , R. s . - o . 1929 , can only assess property omitted from 
t t e as~essor ' s books for t he current year . A copy of s a id 
opinion is enclosed. 
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I t is therefore the opinion of this depart~ent that 
coal or other uineral riLhts in pl ace are real property and 
uay by proper conveyance be severed fro~ t he land by the 
owner t her eof, and When so severed the same becomes the sub
ject of taxation , separate end apart fro~ the surface estate, 
and the taxes should be as~eseed against the ovmer of said 
coal or other .lneral rights . 

' 
It i the further opinion of this ii.e""lart• _en t that 

where coal or other ~nercl ri£hts owned separately fro~ 
t l e surfac e estate have been omi t;ted in the assess11 .. ent of 
any pri or year or seri es of ye~rs , that the assassor , when 
he dis covers the ol.Jlissi on, should assess said property for all 
t ue years it has been o.:.uitted . 'l'he t axes on sai d or..J.tted pr o
perty would not beco ~e delinquent until January 1st , tollovi ng 
t he year it was assessed , e nd initial proceedi~gs could be 
cownenced at any tir:.e within five years o-r the date of del in
quency . 

Hov:ever , it is tlote opinion of' th t s deno.rtr.1ent that the 
County Board of ~qu~ lizatio~ is only authorized , under the 
provisions of Section 9816, R. S • • co. 1929 , to assess omitt ed 
proper t y for t he current year onl y . 

Yours very tr1.lly , 

UL.i...i. V ..t..ort .. • ..~vL..:..t. , 
r.ssistant .~'titorney General. 

J • J:. • J. ..n.YLO.a.\. , 
(.ucting) . .J.ttorney \.le.aera l. 

J:\.0 : .i:lli 


