(1) CRTIMINAL LAW: A person discharged by justice on rrelimi-

examination for felony may be brought before

another justice in the county and another preliminary
held.

(2) & person may be committed to the School ror Feeble lMinded

¥re

whether under or over age.
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‘rogecuting - ttorney
‘eynolds County
nterville, Wissourl

Deay lire

“h twood:

T & de artment ls in receipt of your letter of

“ebrusry lEéth conteining two specifie cuestions. ™he
feets surroun: ng your first question are as follows:

I.

""he ahove delen ants were prosee:ted

for killing ceer out of season, a felony,
nncer seetion 8836 fet of Yoo, for 1l:35l.
hey were glven s rrel minsry examinae-
tion before e o Hiltlbldal one of the
justices “or this townshlip, and after
what ap-eared from the recowds to be a
regular prelimins-y, the defendants were
a’ ‘c’.".'ﬂ ?‘gﬁ.

Several interested persona “ere, who
would like to see the wild life orotected,
end vieclations of our geme laws pun she ',
have asked me to start prosecution sagainst
these srme -ertles on the s:me charge,

868 2 number of pecople feel that the de-
fendants should have been Sound over to
our Cireu’t Court, I sm not personslly
familisr end cannot give you the cdetails
of the evidience, and heering mentioned
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since my rrefecessor, lre J. L. Tuett,
who was then rrosecuting at:orney iled
the 8 't.

I would llke your opinlon as to whether
I may legally prosscute these defendants
on the s:me charge ss mentioned after
they have been discharged by the examin-
ing justice.”

"he rurcose of a preliminary heering is or the benefit
of the defendant. m holding preliminary exsmination, it lis
the Cuty of the justlce to cdetermine flrst whether or not a
erli e has been committed, second, ms to tle probable csuse
for th nking thst the defendant committed the crime. The
g estion which you ropound has been declded by the “upreme
Court in the crnee of State vs, T"ooley, 12 ‘¢ s 2nd, l. c.
468, wherasin the eourt a:1ld:

"hile 't is not exrressly provided in
section 3848 thet an Iniormstion cannot
e "1led unt1ll the magistrate has ound
'that & flony has been committed snd that
there is -robasble caute to balleve the
nrisoner ;milty thereof,' such is the
cleer intemt of the siatute. Ctherwise
the according of sn exam'natlion before

2 mag'atrate 1s a uselesa  relim nsry
step 2nd affords no nrotection to the
agccused. "he lawmakers are gullty of no
such absurdity. The examination by =
maglistrate bDefore an Informetion e=n be
filed by the prosecuting attorney takes
the place of en examinetion by a2 grand
Jury before the return of an indlictment
en revents an sbuse of power by the
prosecuting attorney. On a dischorge

of the eccused » compls Int may be (1led
before snother meglistraste, or the charpe
may be investigated by a2 grand Jjury."

e are, therefore, of the opinion that you mey ile anotha
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complaint before any justice In the county to hold a other
preliminery hesringe Of course, as stated ln the sbove de-
eislon, t e matter could be brought before the grand Jury
sné Lf the defendsnts were indicted, the fact that they were
relcased, or dlscharged, nt a previoms preliminary hearing,
would nct af ect the Indlectment.

1I.

"I would also like your opinion as te
whether the ° perintenient of the ¥ilssourl
“tante chool 'or Feeble /iInfed and 'pllep-
les at Marshall, ko., In the absence of
statute »us any suthority te [1x sn age
1'mit of 25 years on appllcents who are
enileptle pstientse /11 the neces ary
preliminery stens "ave been trken to com ittt
one /rnold evis, an erileptic nerson,
age 27, of Seynolds County, en< who 8
bacdly in ne 4 of trestment, “ut the "uper-
intendent 'nforms us that he willl not
take this ratient Iinto hils Ins' itution
since he is '"too 0ld', please advlise,
In above csses, thanking you, I em # "

i® have exa 1 ed s'atutes relative to the iMissourl .olony
‘or i'eeble Minced, or known as the !lissourl tate cheool, and
are nnable to locate any provisi-ons to empower the Foard of
Manayers, or the management of the scheol, to fix 'he age
1'mlt of the inmates. The s atutes cover the s'me in "ections
8691 to 8896, Iinclusive, as emended, lLaws of 1931, nage £18
and ‘he rertinent part refer-ing to your question 1s as {‘ollows:

"There ehall be recelved and gratuitously
suprorted in the Missouril s'ate schools,
feeble-minded and epllepties residing in
the state who, If of age, are unable,

or 1 wdar age, whose » rents or ,usrdisns
ere unable to orovide for thelr suprort
tercin, anc who shall be desl; n:uted es
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state patients. ‘uch additlional number
of feeble-m ncded snd e llept 'es, whether
of' ege or under age, as can be ~onvenlente
ly necomo:ated, shall be received into the
school by the managers on such terms sas

shall be just; and shall be designeted as
srivete patients,”

™e 8 atute, ltself, states thet persons are to de
acmitted, if of age or if under age. The other statutes
contain no refsrence to the power of the board of managers

to make reamsonsble rules and regulations governing the re-
ceiving of inmates.

"Therefore, we are of the oninion that the person which
you stete to be 27 years of spe, [ properly committed by

the cort, ls entitled to recelve troatment et the kis gi
“'ste fchoolygif such person can be conveniently accommodated.

Hespectfully submitted,

OLLIVER We NOLLNW
Agsistent ‘ttormey Genersl

OWNsRT

ATPROVEDS

Jde e TAVILOR
(teting) /ttorney Ceneral



