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E ING AGENT: Where a successful bidder contracts with the
%%%%% gggggiggfb . state to supply new automobiles arnd agrees to
’ accept as part payment of the purchase price
- automobiles currently being used by the state
the depreciation occasioned by the use of
said automobiles in the ordinary course of

business should be borne by the bidder.
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Eoferén&e”ié wade to your request for an opinion of this 6ffioe,
which request reeds as followst

e srﬁvfaﬁad with a prablem of making a daharm&nﬁt&on
- a8 bo vwhat is felr and honest in connsction with a
ear trade whioch was mmde this summer in the Grain

Warehouse Division.

"Requests for blds were mailed out by Mr. Helson on
June 10, 1955, end were opensd by Mr. Nelson on June
‘22, 1955, at which tise the Bermard Hotors Inc. at
Lexington, Missouri, was awarded the bld with the
undersbanding that delivery was to be mede within
ten daym. The vehicles being traded in were in
conatent daily service as it was necessary that
they be used in connection with the officiel grain
inapection work.

"Mr. Bernard contends that one of the cars was subjected
to abuse and dsmage between the time that he looked at-
the car and the time that he was gble to deliver the

new vehiele and take the old car in exchange. It is
entirely possible that in the normal use that thers

was some further depreclation as some 6 weeks expired
between the time the blds were mailed out and the
actunl completion of the transeetion.

“fhe amount of meney involved, of course, 1s rather
insignificants however,ificomes to my mind that there
is some question as to the legality of our paying a



" heve egreed to accept sush vehlo
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repair bill on & vehiole on which we no longer
hold title. Again may I say that we want to

be fair eand honest end treat everyone in the .
manner in which we would wanb to be treated
ourselves, Therefore, we are leaving this .
devermingtion to you as to the legality and the
stabtets vreaponsibility in this mebter,”

 We understand the facte to be as follows: The Graln Warehouse
Division desired Yo pbtein new guliomoblles te replace those owned
end operated by the Division, The State Purchesing Agent secured
bids for thée purchass of new sutomoblles to be financed in pert
by & transfeor of certain vehlscles operated by the Division. The
successful bidder wes kwarded the econbtract with the understanding
“that delivery was to be mede within ten days, Aotually, some six
weeks expired between the time the bids were mailed out and the
time delivery was,in fast, made. ’ :

You further state thabt the vehloles owned by the state, and which
were transferred to the seller on delivery of the new aubomcbiles
were in constant daily use by the Division. You then inguire whether
ggpragi:tian or damages ocourring in susch use should be borne by
the state., SRR S o

- ‘The facts outlined sbove constitute a conbrast of sale which
conbract would, of course, be governed by the terme therecf. It
mﬁ{ be assumed,for the purpose of this discussion;that the success-
ful bidder{seller) must have known that the vehloles owned by the
state would be used in the normal course.of business pending
...-delivery of the new vehlcles and, therefore, would be presumed bo

Ve Bgree: iesa gub jeot to the usuml deprecia~

tlon ococasioned by such use. What would caonstitue usual depresiation
under the particular facts would, of sourge; be a question of fact

upon which we cannot exXpress an opinion.

0f course, ir said vehlcles gsustalned abuse and damage other
than deprecilation in théfr normal use it might be so grdat as to
provent the staté from fulfilling the terms B the econtrast., In
such event it would appear that the sbate should, in all fairness,
bear such loss. This result would, as above stated, depend upon
the particulsr facts involved and resort must be had thereto.

CONCLUSION

Therefpre, in the premiséa it is the opinion of this offie
that where & suceesaful bidder éonyraata>wit§ the state to suppi§



Hon. L. ¢, Oarpenter

new sutomobiles, and agrees to accept as part payment of the purchase
price automobiles ourrently being used by the state,the depreciation
ooccasionsed by the use of sald automobiles in the ordinary course

of business should be borne by the bildder.

The foregoing c)piﬁian, whiéh I hereby approve, was prepared
by my assistant, Mr, Donal D. Guffey. .

Yours very truly,

John ¥, Dalton
Attorney General

DDG s mw



