
lNHERJ. TJ\.l,t;J.:, fAl.. : Applicabili ty to Gee . 377, rl . ~ . Mo . 1~39 , 
a.ld Sec . 5~7 , R. o . t .• o . 1.;~39 (prior to 
amendment , Laws 1943, p . 307 ) . 

SlA~UT.c, V4. , Ll.-.~oJ\riUi~ ; 

Oc !;obe r 25, 1 945 

Mr . ~ . Lel and Carpenter , Clerk 
Probate Court 
Clty of St . Louls 
Cl vil vOUl·ts LUllding 
~t . Louis , .lssouri 

.LJear Sir : 

Hefere1.ce 1 s Jaa.de to your 1c tter , date a Apri l 26 , 1945, 
requesting an otficial opin~on of tala office , and reading a s 
follows: 

"irh; u t . Lou..J.s un." on Tru.i3 t Company .1t1S 

augp;esteu t.1 t I ask yo J for a11 opinion 
on the lnheri tance t..u p.t•oblcms ciescr .L bud 
ln thla lotte1• and t.:1e attac.tl.ed copy of a 
l~ttcr from tne St . Lo~is v lon 1ru.st 
vompany . 

11 l '1e 1noer.J. tance law p1•ior to lJ43 requ.lr ed 
tne \JO.Jrt ln assessin--; t. 1e lnh.er.L tru.ce tax 

·to -· 1t a tax based on the h i 1heat possibl e 
contingency, and further provided that the 
payment of t.:s tax coula be postponed by 
tlle filin~S of a. bond . In a lar~e number of 
cases , the ni3hest possibl e contingencJ was 
extremely remote , a nd as a consequenc e , a 
considerable numoer of bonds :lave bee1. filed 
ln this Court to aecu.re the future payr.1ent 
of such tu.x.ea . 

" ~ue to the expense of procu.rlng s en londs , 
t .c vourt was a.sKeJ. to .... ccc) t personl::ll uono.~ . 
~L .as our idea tna~ such bonds were Wl~atis 

f ~tory, &ntl t~e ~oJrt \ s nwillin7 ta accept 
u personill bond wl tllout so1no furtner securl ty. 
Afte1 con~iderable d~scussion , a procedure was 
worKed out by v~nlch t 1e Lourt a ;reed to accept 
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a personal bond on condition that 
assets of a n equal valuo are deposited 
vlith Do:L:le bank or trust oornpan~ undor an 

. oacr0\'1 acree~ent per mitting t he r elease 
of t~e assets only upon the final deter
mination of t ho tax liability . 

11 In a numbor of those caaos, t h e v1ills 
have pr ovisions :~ermitting partial vest-
inc; of i n t oro o t from t 1.."1o to t 1r:to , o.nd 
pr ior to tho t ime at \"T!lich a fina l deter
mination of tho tax can bo made . In suc:1. 
cases the ultina.to l iabil ity fron payrtent 
of tax is reduced, a nd tho taxpayer is 
probabl y entitled to have his bond reduced 
and o. portion of t ... 1o oscrou osto.to released . 

"'£he l'1ech.anical ·procedur e for oo reduc ing 
t he bond and releasing the estate is quite 
complicated . I t usually requires a comploto 
tentative re- d-etermination of the true uhica 
necossi tates a lengt hy order by t his Co,lrt . 
It is t nen n ecessary that all t l~ r ecor ds 
relating to t he tax be chanced a nd a copJ 
of t no amended order be sent to t h e State 
l 1reo.our er, a.nd that all t ho Stato ' s r ec ords 
be a J:1.a.nGod . 

"Sovoro.l ca.sos have novr o.risen i n whi ch t .. 1o 
r eduction of tax liabilit y i s · quito s mall 
and doos not justify t ~1e expense of mal::in.g 
a complicated re-assess~ent . A pet i t ion f or 
re- assessment in one s uch case involving a 
reduction of .40 . 00 has boon prosonted for 
our C')nalderation, and \1l1on I sur;, .. ested t ,1at 
such a chango seor.1od unnooossa.ry, t h e pot i 
tlonor stated t hat t h ey Tloro afraid that t:1.e 
statuto of limitation mi ght begin to run 
ago.ins t t '1.oir c lah1, u:1.los s t ho change wo.s 
mo.do . As I did not think t hat a statute 
could run under t hose ciroutmtanoes, and ao 
t ho St . Louis Union Tr ust Co.npany l1as no 
other reason for f iling such a pet :!. tion , I 
\"7as r equested to soak your opinion on t his 
question . 

'' lou will noto that undor t hose c:trcumatances 
t .1ero is no presont claim £or a r efund o£ any 
taxes \"7hioh ~1ave b een already pa id , but s impl y 
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a reduction of' t he State 's contlnc;ent 
r:lchta to collect additio '1al taxes at 
a f uturo date . It would ap"')Oar to ino 
t hat no a tatute of lim:!. tat ion can run 
until a claim arise s i n favor of the 
estate for a. refund or a clo.lr.1 in favor 
of the State for the J.-ayL1ont of additional 
ta.x . 

" I woul d appreciate your opinion on this 
question . " 

The lottor recoi vod by you , under do. to of I~arc"1 22 , 1J4J , 
from John E. Gaskill , Jr . , Trust Officer, St . Louie Union 'rr ust 
Company, roads, in pa.rt , o.o follows: 

"As you 1mo\7 t ho I.11soour1 inher itance tnx 
has boon assessed in many estates on t he 
hi&Loot possible cont ingency basis . r~ o. 
breat anny insta ceo t ho executors and t h o 
,_13 :rs havo decided to po.y a s.1aller amourt 
of tax (usually baaed on o. pr obable basis) 
and have posted a Surety l>Ond i n throe 
t imes tho difference botvreen the tax paid 
and tho tax determined on t h e hi61ost pos
sible baois . those SuretJ Bonds o.ro c on
orally secured by escrowi ng assets having 
a readily marlcotablo value equal t o or in 
excess of tho amount of t he Surety ~ond . 

" Our exper ience is that frequently encroach
Ments on tho pr LLcipal for hospital billo, 
doctor bills , oporations, otc . , boco.~1e neces-
sary . .. ;. :~ :.· .. .~ '" ~ * ;(- :- .} .;:- ~ .r :} :J- •• 

" It has been t ho :;>ractico of t his company to 
have the UliLorita.nco tax re- doter.minod, t ho 
Surety Dond r educed and t he escrowed assets 
released as oach such oncroo.cl~ont, as sug
gested above , happens . However, you have 
called my attention to t ho fact t hat t his 
runs up oonsidora.blo court costa nnd t horo 
is no urGency about havinG t he tax ro- doter
n 1ned on a l oner basis . You lilcovtise DUG

costod t 'lll.t I defer action from til!\e to tL1o 
until ~ore oizo.blo nmounta are involved. 
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"Frankl y c.1e only reason that we 1lave in
dul~ed jn ~lis pract ice , upon tae happen
ing of oac.1 encroac~:1ent , is because we 
w&ntea to be sure t1~t ~e f1lea the ap 
pl ication for th~ reduction timel y . 1 
must admi~ ~aat as tar as ~ ~ow t~ere is 
no statute of limitation running apainst 
us aLd 1 do not tnink that the two year 
statute , applicable to refunds of taxes 
paid, is appl icable to tne matter about 
which t nis letter is writ t en . It ls my 
understandint tnat where t~e statute is 
silent there is no statute of limitation 
applicable . " 

T .. 1e question which you huve proposed deals sol e l y wi t h 
tne mechanics involved in redetermination of the inheritance 
tax duo and tae period within wnich such redetermination should 
be made . Section 597 , R. s . • o . 1939 (prior to its amendment , 
found n Laws of 1943 , page 307), to \Jl:llcn you have referr ed , 
reads , in part , as fo llows: 

"-:: ... "" When the property is transferred 
in trust or otner ise , and t h e rl ~ts , 
inte.1est or estates o1 tne transferees are 
wholl) dependable upon con~in~encies or 
conditions whereb; they may oe waolly or 
in part createu, defeated, extended o~ 
abrid3ed, a ta. s1al l oe imposed upon said 
trunufer at t1e n~ 3nest rate w~ich , on the 
happenin1 of any of t h e said contingencies 
or conc.i tiona , ~.oulo be pos.Jible under the 
provis.tons 01 th.~..s ~rticle , an such tax 
so imposea shall be d~e and payable forth 
w.~..tn by the executor , administrator , or 
trustee out OJ. t l1o prop~rty tro.nsferreo.: 
-:~ * i: states il'}- expectancy w.n.lcn are con
tin ent or defeasible and in ':L.cn proceed
in~s for t 'le determination of tne tax nave 
not been taken or where tne taxatlon there
o: ~ s beon nel d in abeyance , s~all be ap 
praised at their full , undimin~shed value 
wnen the pbrsons entitled tnereto shall 
come into the beneficial enjoyment or pos 
session t1oreof , ithout diminution for or 
on account of any val uation theretofore 
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made 01 t~e particular esLato for purposes 
of t&xa~~on, uJon w~ich saio &s~ntes in ex
pee t~ncy 1 tJ..j 1. vc been l imited . "' {':- ..: ~ " 

F'r om t '-le last quoted paragraph it is pparent that the 
valuation to be used ln deter mining t . .1.E. a.nount of inheritance 
ta.}l due on such transfer s is to te ascertained u.t t ne date 
t11at t ne persons enti tlea t hereto shal l come into tne benefi 
cial enjoymen t or possession thereof . fhe payment of such 
tax m~j ha~e been postponed until such time , unaer the provi 
sions ol Section b77, h . ~ . ~o . 1939, roadin~, ln p art , a s 
follows : 

" n ~ * l rovided, that t he persons , insti 
tutions , association or corporation bene -
icially interested in property char ~eable 

w1 tr1 s aid tax may e lect not to pay the 
same until they shall become into actual 
possession or enjoyment of such property , 
then in th t case said person , associat~on 
or corporation s1.al l sive bond paya ble to 
t e s t& te or ~oi ssour1, in a penal su.11 three 
timos tho sum or amount o:f taxes due upon 
such transfer , with such s ureties as the 
prvbate court , or any other court naving 
jurisdLct1on of the metter , may approve, 
conuitioneu for tne p&yment 0f said tax 
and interest t nereon f rom t 1o date such 
~ax is due at sue~ t. e or period ,s t ney 
or thelr representatives may come into t 1e 
actual possess ion or enjoyment of se.id prop
erty , .~nicl oono scall be executed in du
plicate and one copJ t_led l n t1e o t~ ice of 
t he probuto jua,e of the proper county, and 
tr1e other 'tilth tne state treasurer: pro
vided further , that e"erJ person, i nstitu
tion, association or corporation shall ma~e 
e;a;I d 1lle \,lt'l t .E. or ooate court of the 
county a full verified return of said prop
erty, or interest t~erein , within one year 
of t1e death of t n.e dec edent , .i t .l t .e bond 
a~d sureties as abo\e provi aed ; and provi ded 
further , said person , institution, association 
or corporation shall r enew s aid bond e very 
five yeurs after t c.6 do.t6 o! the death of de
cedent . " 

• 
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<..onsldorir. t.._e tv o sect ems toget~1er , .:. t becomes appar
e1t tnat ir. eacn instance ~1cre can be no increase in the tax 
due , but n6ce~sarily a reuuction vil l take place , as the tax 
~as req~lred to have Leen originally assessed at t he rate ap 
pl icable upon tne happenin of t e nost remote contln~ency . 
After t nc ~ond nds been lve~ , as prJvided by 3ect Lon 577 , 
n . -.~ . , o . 1~3£1 , no pryment of tax is required ;.tnti l suc h time 
as tne tax s11all ~c.ve b(;;en deter:.:nined as p1•ovided by Section 
577 , supra . Until the date tnat such l iabi l itj becomes fixed 
ln amount , even t •l.e penalty of t he bond is s ubject to chan~e 
as condi tions affectin ~ t ho ultimate a~ount of ~roperty to be 
recvlvea oy t he helr , legatee or devisee oay vary . It is onl y 
upon t~e f inal determination of the ultimate tax liability t nat 
any cause of act~on accrues in favor of t he State of ~ issour1 . 

It is el en.entary l aw that under no circtllr.stances do s tat 
utes oi lim~tat1on begin to r un until ~he cause of action ac -
crues . We quote from Baron v . Kurn , 1 64 .::> . ' • ( 2a ) :31 0 , 1 . c . 
316: 

" ~ ~ ~ Ordinaril~ a plaintiff ' s ca1se of 
action accrues upon a def&ndant ' ~ fai lure 
to do the tain~ at the lme and in the man
ner contractea, ana a statute ol l imitation 
be ,ins to run \rnena-sult m£..,) be maint a ined 
t .le .. efor . --:;r-~· --::rr- r lp.las ls ours . 

Application of this rul e necessaril y involves considera
tion of t 1<- t ime '' 1en a cause o: .... ction for the collection of 
ln-'leritance. tax accrues in fb.vor of t h e .Jtate of . 1ssouri un(ler 
circunstances in \,1..L.c1. u. bone. ... a~ been .:iven . .e direct your 
at~ention ~o b por~lon of ~ect~on b77 , R. s . 10 . 1939 , wnich 
reads as follows: 

" -; -l:- ·:!- ~ondl tioned for t .e payment of sald 
tu.x and ..4.ntcres t th~reon fro ·· t . .1.e du te such 
to..x 1 s due at such tln1e orporiOd as they or 
t!lel l' re oresenta tl ves lJla.J ~ into t h e ~
tual J~Ssessi?n ££ enjolf.1ent of suld propert y , 
-1 . .,, * \ u 1paas .1. s OU!" ... . 

From tne above quoted portion 0.1. t 1e statute, it is appar 
ent tnat a rl r,ht of action a ccrues to t~e ~ tate of . issouri onl y 
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at such tirr.t; a .. tl~~.- beneficl~r~cs cu1 .. e into t tl6 ac r.ual posses 
sion of the prope~ty tr~nsierreu . 3ucn beln · t1e caso , it i s 
clear tntAt , un-cil 31.l<...tl t~ ... t; , r.. 'le pendl tJ o1 tne bond ls con 
tingent and subject to cnango in the event that interests may 
vest . Inasmuch as no ri~ht OL act~on can previously accrue 
in favor of the ~r,ate OL ~i.souri , dny caanges in the bond 
cannot afft.ct tne rl tlt of t.1e ..... tute u ......... ssouri to maKe col 
lection tnereon sao1.1ld defu.ult Le muat:. ln tne payment of such 
lnherl.tance tn..< s may be found to be due at tne time provlded 
by the quotea s tatute . 

Prior C11a.nges in t .. e amoLlnt of t he oond must necessarily 
all be toward reducin ~ the an~unt of ·the penalty ther eof . 
Chan es wh~cn arc made are solt. l ;y for tne convenience of the 
persons interested in t he estate and are of no concern t o the 
State of !.tissouri , so long as tne oond is maintained at an 
amount equal to tnr ee"times the prospective ma.>..l.lnUI"l ultimate 
liablli ty . wVe do not bel ieve that tmy statute of l lml tation 
i s appl icable to the time when such changes may be made prior 
to the final determination of such l iabil ity for inheritance 
tax . 

C.;l.G ...... USI01 

In tne prblliises , we are of the opinion tnat appl ication 
may be made to the probate court hb. vill, jurisdiction of the 
administration 01 an estate lor r~~~ ..tction in the penal ty of the 
bond given under tne provisions 01 .;:,ectlon v77 , n . ::, . 10 . 1939, 
at anJ tirr:e prio1 to tue dete1 nination 01 t.e r.a.x GJ.e fron the 
beneficiaries 01 such estate , as provlaed by ~uia ~ection, and 
that no statut6s of ll.mltat~ on -re ~pplicaole to ~1e rl~ht of 
the beneficiaries to nE...ve .::. •. lCn penal ty o1 t . .1.e tond so cnanged to 
conform with condition~ result111· LrO- t~e vestin of interests , 
as no ri sht of t.cticn accr-ues to ttle >:>tate of ~ issourl ..tntil the 
beneficiaries come into the actual possbss1on of tne property 
transferred fro rn such bS tate . 

APP.iWVLL: 

J . 1!. . 'rR-YLOR 
Attorney General 

WF.t. : HR 

Respectfull y &ubmitted, 

WILL F • .t.L'tRY, Jr . 
Assistn.tt J.ttorney General 


