
·- - - -· rCRIMINAL LAW: 
MASTER ANlJ SERVANT : 
MOTOR TRUCK LAW VIOLA TI 0 NS : 

OWnet A~ motor buses l iable to punishment 
for vidiation of c;riminal l aws by drivers 
when such act is done under the employer 's 
command and withinthe s cope of his employ
ment and done for t he empl oyer by his know
l edge . and consent . 

January 6 , 1 938 

Mr . B. M. Casteel , 
Superintendent and Colonel , 
Missouri State Highway Patrol , 
J efferson City , ~tl ssouri . 

Dear Sir: 

FI LED 

/~ 
This office a cknowledges recei pt of you r request 

dated January 3 , 1938 , for an of f icial opinion wh ich is 
as follows: 

"This Department f r om time to 
time is compel led to arrest 
various bus drivers t hrough
out the State . The motor bus 
and truck law allows a bus to 
operate on the hi8hways at a 
maximum speed of 40 miles per 
hour. In some instances the 
Sta ~e Public Service Commissi on 
has issued permits and the bus 
companies have advert ised in 
thei r schedul es that they are 
oper ating over t heir routes at 
a spe ed as high as 39 mil es per 
hour . In order for a bus oper
ator to maintain t hi s schedule 
it is necessary for him bet ween 
stops t o exceed t he maximum 
speed allowed by t h e motor bus 
and truck l aw. 

The poli cy of the Depart ment has 
been t o allow the bus drivers to 
exceed t he s peed of 40 mil es an 
hour up to 50, unless in operat-
ing t he bu s , the driver does so in 
a r e ckles s and careless manner. 
Under t !l..e _t. resent procedure whe 1·e 
arr ests ar·e made t he summons is 
against t he operator of t he vehi cle , 
and employers require the employee 
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to pay any fine assessed by 
t he cour t , therefore t he 
empl oyer is not penalized 
and has no reason to decrease 
t heir speed requirements . 

I wil l a p r ci ate an opini on 
from your of ~·i ce as to whether 
or not we can also make the 
O\~r a party to arrests of 
this kind. " 

Thi s request involves the questi on of the l iability 
to punishment by the master for the criminal acts of the 
s ervant performed m. thin the scope of authority of the 
servant . 

Vol ume 16 Corpus Juris , paGe 1 23 , Secti on 106 , the 
rule is s t a t.e d as follows: 

"The civi l doctrine t hat a 
pr incipal is bound by t he a cts 
of his auent within the scope 
of the aueu t 1 s author i t y has 
no appli c a t ion to cr1~nal l aw. 
Therefore , t h e mere relation 
of princ1ppl and auent or of 
master and servant doe s not 
render t he principal or master 
criminally :Habl e for the acts 
of his agent or servant , al
though done in the course of 
his empl oyment ; it must be 
shown that they were directed 
or aut horized by him. More
over a cl ear case ~t be 
shown. " · 

Sub- sect ion A, note 21 , paragraph 106, paLe 123 of 
Vol ume 1 6 Corpus Juris , the rul e as to the l i ability of the 
master for the wrongfl acts 2f the agent is stat e d as follows : 

"A principal is liabl e for the 
viol at _on of the criminal l aw 
by h i s agent onl y i n th r ee 
cases namel y , first , where the 
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agent acts directly under the 
principal ' s conmand; s e cond, 
whe re the aGent . althout..-h with-

· out specific ins tructions , is 
actin'"" a t the time within the 
scope of ~~s employmer.t ; and 
t hird, where the act is done 
for defendant (master ) by h is 
knowledge or consent . " 

In the case of State v . Lackman, 12 s .w. (2d ) 424 , 
425• the court appr oved the follo\nnu i nstructi ons given 
i n said case on the question of parties jointly en0a~ed 
in a criminal offense : 

"Al l per sons are equally c;uilty 
who a ct t ogether wi t h a common 
i ntent i n the co .mds nion of a 
cri e , and a cri~e so commit ted 
by two or more persons jointly 
is the act of all and each of 
t hem s o acting . 

' To make a person equally guilty 
wi th others who act t oget he r wit h 
a common intent in the commiss i on 
of a crLme . it is not necessary 
that all of t he persons so acting 
toget her with a common intent in 
the cormnl s s l on o f a crLme be 
personally pre s ent at the c ommis
s i on t her of . 

' If a person, tho not a ctuall y 
pr sent when a crime i s comwitted, 
before t he commission thereof , 
advises , procures or encou~nges 
anoth er per s on or persons to co~t 
t he s ame , t hen sv ch pers on or 
per sons who advise , procur or en
courage t he c r.mdssion of su ch 
crime ar· equall y gul l t y vii t h the 
person or persons who a ctually 
connni t such crime • 

' Where • hOYlever, two or more per
s ons enter lnto a conspi r acy. a gree 
ncnt or common desibn t~ comrll t a 
fel ony. such as manufa cturing moon
s h i ne whis ky , then the act of one 
of them proceedinG a ccording t o the 



l~ . B. M. Casteel - 4-

to the co1nmon plan, is ·"n l aw 
t he act of cac111 · and each of 
t1cm \nll be held respcnsibl e 
tHe .~.·efor in the law, as t h o he 
himself had co:rnmi tted tnc p :, -
sical act , and t his , notwi t h
s tandillf::, t hat he r...ay have t a .r-en 
no pa~t in the c ommi s sion of 
the phys cal act himself . " 

J anuary 6 , 1 938 

In tho case of Carle·son v . State , 254 r: .w. 74~ , 749 , 
the court in C: isct..ssinv tne Sa!:IC question, a aid : 

" If one procures anothe1· to 
commit an offense , he may be 
prosecuted and punished as 
!Jrincipal . " 

And in the case of Sta e v . Parker , 24 s .w. ( 2d ) 1023, · 
1026 , in di scussinc t h e l iability of the perso1~ who h::.. red 
another t o c ommit a crime , the court said : 

"The proof did not show that 
the defendant b r oke 1- to the 
Kroger store , bu t t h t he was 
a c cessory p cfore the fact ; that 
he hir r-d othe r men to d o the 
b r eaking in and to steal the 
sue:ar . Appellant CO l .ylains 
that the defendant was not 
charged as an accessory but 
as a prin cipal , and the proof 
did no sustain the charge . 
Section 3687 , Revised St a t utes 
1919 , pr ovides t hnt an accessory 
before the f . ct in the commis sion 
of a felony ' may be charged , tried, 
convicted and pu.ni shed in the same 
manner , as the principal in the 
first dehree .• Thi s s tat ute has 
been construed to cover just such 
ca s e s as this . St c te v . Rennison, 
306 Mo . l oc . cit . 484, 267 s.w. 850; 
State v . 1u111sap, 310 Mo . l oc,. cit . 
513, 514 , 27u s .. w. 625 . " 
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em-eLUSION 

Followil'l.G t he fore goi!lG authorities , t hi s office i s 
of t he opini on if a servant , wh: l e operating a motor vehi cle , 
viol ntos t he speed l ews of t he state, if such act is done 
dire ctly under hi s employC;r ' s command, and a1 thoUt_.h wi thout 
specif ~.c instruct i ons , he is actinw at the time vTlthin tre 
scope of his employment , and if the net is done for the 
employer by his lmowled~.,.. e and consent , t hen, all of the se 
elements beins pr~sent , the employer is equal ly l iabl e fo r 
t he viol ation of the l aw ann s"...b joct to arrest and f rosecut
ion in the same manLer that th, s ervant i s . 

Res~ectfully submitted , 

TYitJ.... ·~·, . ~ t; .TON 
Assistant Attorney Gener a l 

A..' PRO "· . .t..D : 

J . .t. . 'liAtLO:": 
(Act · n , ) Attorney General. 

... ' . . 


