
SCHOOT. FUNDS: County court has right# ab sent fraudJ to sell 
property acquired through foreclosare : school 
funds if such be t he most advantageous to the 
school or schools i nterested therein. 

October 24 , 1936 . 

I I f t r- ' ., - ' 
~;, r_.u 

J.!onorable T. 0 . Carver 
Prosecuting Attorney 
Pul a ski vounty 
l aynesville , Missouri 

/5 
Dear •. :r • Carver : 

This is to acknoulodtie your letter as follous: 

"Recently the County Court of this 
County cau sed to be foreclosed a num
b9r of SChool 1-·und MortGages. A 
number of the mortga~es had consider
able a ccrued interest and in some 
cases t he amount owinG on principal 
and interest was more t han the farms 
are no~ worth a s t he loans were made 
back when farm l and commanded a 
better price a nd value . 

"The co~nty bought or bid i n a number 
of farms for t he amount ov1ing and now 
have the farms on their hands , at a 
price ~reater t han the value of the 
f arms . 

"They asked me if they had the right 
t o s e l l the farms or any part of them 
for l e ss than the amount they bid 
the!ll i n f'or , and t o accept a subs tan.:. 
tial aown payment and accept a mort-
0age on the balance owing on the sell
in~ price . 

"I tol d the:n that in my opir.ion a s 
financial agents of t he County' s busi
ness affairs that they had the r i cht 
to do so so long as t hey obtained a 
fair and reaso nable value for the 
farms bused on present values . That 
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t he matt er s hould be handled according 
to trre dictates of good busine ss j udg
ment. 

"T ey a ske<:l me to obtai n your offic ial 
opinion on the mutter so will you kindly 
f urni sh me with an opinion on the a bove 
matter at your earliest convenience . " 

'l'he &uprern.e Court of :.lissouri i n Veal v. . Chari ton 
County Uourt , 15 ],1o . 412. 414 , at an early date (1852), in 
speaking of t he relati onship of t he county court to the 
schoo l funds, said: 

"In r elation to the se f unds , the county 
courts are trustees . They have no 
authority t o di s pose of tho princi pa l 
e ntrusted, or any of its intere s t , 
othel"vrise t han ,!.! pr.J scr1bed !?z law. " 

See # also : .. ont gomery Count y v . Auohley# 103 Uo . 492; Laf aye t t e 
Cou ty v . Hixon # 69 :io . 581 . 

Secti on 9248 , .. • s. lio . 1929 , places the management 
of school funds in the county cour ts of the respective count ies . 
Section 9254# R. s . ?.1o . 1929 , give s t he count y cour t authority 
t o se l l the pr opert y vThen the pri ncipal and interest. or any 
part t hereof, remains unpaid . Section 9256 , R. s. llo . 1929 , 
aut horizes the county court to repossess t he property by pur
chase , and in part provi des a s f ollows: 

"i,henever any property heTet ofore er 
hereafter conveyed i n trust or mortgaged 
to secure t he pa yment of a loan of 
school funds s hall be ordered t o be sol d 
under t~c provisions of this chapter , or 
by vi rtue of any po·wer i n such convey
a nce i n t rust or mor t ga ge contained, the 
county cour t havi ng the care and manage
ment of the school fund or funds out of 
whi ch such loan vas made may , in i ta 
discretion, f or t he protection of the 
i nt erest of t he schools , b ecome , through 
its agent t here to duly aut hor ized, a 
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bidder~ on behalf of i t s county ~ at 
t he sal e of such proper t y as aforesaid• 
and may purchase ~ take . hol d a nd 
manage for said county , to the use of 
t he t o\7nsh ip out of t he school fund of 
which such loan was made , -;.~ "" -:~ ")"" * 
The count y c ourt of a ny county hol ding 
propert y acquired as aforesa i d may 
appoi nt a n a ge nt to t ake charge of , 
rent out or lease or otherwise manage 
the same , under the di.rection of said 
court ; but as soon as aracticable , and 
i n t he JiiCl imen t o.~. sal court advan-::-
tar;eous to the sc hool .2!: schools !£:. 
terL s ~ed t herein , such pr operty shal l 
bo resol d i n such mannor and on such 
terms, at pUblic or priva.tesiie , a s 
said court may deem best for t he -
'fiitere st of saidachoor-or schO'Ol s ; 
* ·..( · .. · ·A- * -;rr 

!''rom the above provisions of the statute it is to 
be noted that t l1e count y c urt has the povror t o pr otect 
sc hool funds oven t o the extent of becoming the purchaser in 
t he even t of foreclosure . 

i lthough the county may bocomo the purchaser of 
property f oreclosed under o. sc hool ;1or t ga ge . ye t it was 
never intended t l-tat t he county should remain the owner of 
t he property , a s Secti on 9256 ~ supra~ specifically provides 
that the county court s hould di spose of the property a s soon 
a s prac ticable "and i n the judgment o :.. said cour t advanta~evus 
t o the school or sc hools intere sted therein . rr However , the 
count y court is not permit ~ed to sell property acquired 
t hrough foreclosure unle s s suc h sale \70uld bo a vanta,.,.eous 
t o tho sc hools . I n other words ~ the county cour t co~d ~ot 
u se the means a nd me thod of satisfying a schoo l fund mortga ge 
by causino t he propert y to oe foreclosed a nd t he full amount 
of the loan bid i n order to acquire t he property . _nd then 
t urn a round and sell t he proper t y at a much l e as f i gure back 
t o the or i g i nal owner of t he propert y . I n otsher ,-,ords , 
county cour ts are trust ees arrl i.f any fraud , collusion~ or 
co ~1vance on their par t is evidenced 1 n satisfying sc hool 
mortga~es by the proc edure of f oreclosing a nd bi dding in the 



Hon. T. o. Carver -4- Oct . 24 . 1936 . 

property a t the amom~t o .11ng .. ru:d then reselling said prop
erty at a lower f i gure . said transac t ion \rould be voidable . 

I t is our opi ni on that, absent fraud . the county 
court ha s the pc>'.7er and a uthorit y under section 9256 . supra. 
to sell property a cquired through for eclosure of school fund 
mortga ges i f such sale .. i n the judgment of the county court. 
is the moat a dvantagoous t o the school or school s inter&ated 
ther ein. 

APPROVED: 

JOHN w. ao~ ' l MAN, Jr •• 
(Act ing ) At torney- Genera l 

JLH: EG 

Yours very t rul y . 

James L . Hor nBostel 
~ssistant .. i.t torney - General 


