JUBTi‘Es* COURTS: If Justice designates sheriff to serve process
and includes same in his minutes, sheriff has
power to do so.
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H.r. lr. 0- cﬂ"er’
Frosecuting Attorney,
Pulaski County,
Waynesville, Missouri,

Dear 3ir:;

This department is in reeceipt of your letter of
April 9 wherein you make the following inguiry:

"4 controversy has arisen in
this county betweem a Justice
of the Peace and a Constable.

"Zhe Justice of the FPeace gives
&ll the Justice Court work, such
as summons and other writs, to
a Deputy sheriff for serving.

"The Constable claims thet he is
ready and willing to serve all

papers in the Justice Court and
that he i1s entitled to the work.

"¥ill you kindly advise me if the
Justice of the Peace has the right
to ignore the Constabie and give
the work to the Deputy Sheriff?"

Section 2193, R.5. Mo. 1929 relating to justiee courts.
and service of process is as follows:

"In all cases not otherwise specially
provided for, the process shall be a
summons, and every summons shall be
direeted to the constable of the town-
ship in which the justice who granted
the same resides, or in which the
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defendant or one of the defendants
resides, except where it is other-
wise specially provided and shall
command him to summons the defendant
or defendants to appear before the
Justice who issued the same at a

time and place named in the summons
not less than ten nor more than thirty
days from the date thereof, to answer
the complaint of the plaintiff, stat-
ing also the nature of the suit and
the suym demanded."

2194, R.5. Mo. 1929 states: N

"On each summons the justice shall
indorse the amount of the plaintiff's
demand, with the costs that have
accrued; and if the defendant shall

pay to the officer serving the summons
the amount claimed and costs, the summons
shall be returned as satisfied, and the
suit shall thereupon be dismissed by

the Jjustice. But the failure of the
Justice %o so indorse such summons shall
in nowise affeet the same or any serviee
or proceeding in the case."

3ection 2197, R.S5. Mo, 1929 provides:

"Every Justice issuing any process
authorized by this article, upon being
satisfied thet such proeess will not
be executed for want of an officer

to be had in time to execute the same,
or in all cases where the constable
is a party to the pending suilt or is
otherwise interested in the result
thereof, may empower any suitable
person, not being a party to the suit,
to execute the same, by indorsement
upon such proecess to the following
effeet: 'At the request and risk of
the plaintiff, I authorize

to execute this writ. E.F., Justice
of the Peace.' And the person so
smpowered shall thereupon possess all
the authority of a constable in
relation to the execution of such
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process, and shall be subjeet to
the same obligeations, and shall
receive the same fees for his
services."

Section 2183 relates to the manner of comzencing suits.
All of the above sections tend to indicate that the constable is
to serve process in his township. However, it has been held
that the powers and duties of a constable are co-extensive with
those of the sheriff, as was said in the case of Euhn v. Lang,
122 Mo. l.c. 606:

"It becomes unnecessary to pass
upon the other contentions that
Kingsbury had no right to turm over
the Justice's execution to Clary,
his successor. The statute provides
that in such case a sheriff shail
turn over all unexecuted writs te
his suceessor. Revised Statutes,
1889, sec. 4958. The duties and
powers of the constable within the
Jurisdietion of a justice are
identical with those of a sheriff,
and the same reasons exist why the
unexecuted writs in his hands should
be turned over to his successor as
in the e¢ase of a sheriff, In
Vermont and Oregon the word ‘'sheriff’
has been treated in similar statutes
es generiec, and broad enough to
include constebles. Winchell v.
Fond, 19 Vt. 198; Hume v. liorris,

O Oregon, 478."

In the cese of Stegall v. Pigment & Chemieal Co., 150 Mo.
App. 291, with reference to private persons deputized to serve
process, the Court seid (l.ec. 285):

"It is said in the case of iuhn

v. Lang, 122 lioc. 600, 27 5.W. 345,
that the powers and duties of con-
stables within the Jurisdiction of

the Justiece are identical with those
of a sheriff, and so with reference to
this special constable, while his
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returns, s we hold are not

as conclusive, his powers and
duties in the service of process
which he has power under the
statute to make, are as broad as
those of the constable himself or
of a sheriffr."

In the case of 3tate v, Taylor, 223 Mo. App. 883, it
was held that the term "sheriff™ may be construed to ineclude
"gonstebles”. The Court scid (l.e. 888):

"Now it will be observed that
the statute (3ec. 3925, supra)
refers only to the sheriff as

. the proper person tc whom a
surrender of the prineipal may
be made by the bail. It is,
therefore, contended by respond-
ent that & surrender to the
constable is not a compliance
with the statutd. The term
sheriff may be construed as
generic and suffielently broad
and comprehensive as tec include
constables.”

CORCLUSIGN

While it is generally recognized that a constable is the
chief process officer of a justice court and a sheriff is the
chief process officer of the eircuit court, yet, as stated in the
above decisions, each officer's power is co-extensive with the
other insofar as the township is concemmed. A deputy sheriff
has the same powers as the sheriff with rare exceptions. Hence,
the question resolves itself into whether or not the sheriff ecan .
serve process in the Justiee court., Te think if the justie® desig-
nates the sheriff to serve the process and ineludes the same in
his minutes, he has the authority end power to do so.

Respectfully submitted,
_ OLLIVER . NOLEN,
APFROVED: Assistant Attormey General.

JOHN W. ﬁﬁffﬁz], Jr.,

{acting) Attornav Canaral.




