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SPEC I ,.,L JUDGE, oompensetlon or under R. s . )'o . 1929, 8e ot1on 19U. 

Hon. Rlc ard Cl,aJI1er, 
1roaeout1n6 f ttorney, 
The County ot qnndo lph, 
•toberly , ••t a sour 1. 

De ar .'11r: 

June 21 , 1 36. 

FILED 

I S 
A re~ueat tor ~n oplnlon has been received tr 

you under date or ~arcb 6 , 193~ , uoh recueat beins l n the 
tol1owlns torma, 

•The Dar or th1a county or appoint a apeo1al 
Ju4se in caae tried eo e year• eao be~ore a · o
teree. It will be necaaaary tor the epec1a l Judse 
to r eY1e the evldonoo and rlndln • made b7 tho 
• orer oo . 111 he be ent1tlo4 to tho tee or 10 . 00 
a ay tor the tlao epent ln roY1ow1ns tbe ceae or 
~11 1 co~penaatlon be allo od onlJ tor that pftr iod 
actuall y apent l n tryi s t he oeae . ~ 

r he l~toA" t1on containocl i n auoh requea t. · as tt\.wplo on ted 
by letter froa you ot June l P, 1g3e, in t he tollo lng t ormDr 

.. In an r t o your letter or ··ay 20. 19~5 . 1n 
reply to lilT letter ot 1-'ft rCb G, 1030, to General 
~oX1ttr1o~ . will eay that in the oaae rotorr od to , 
the tln41ns or t he Referee a ot r ged in o 
judp ent , but t bo """ofereo ml :tply de h is report , 
and Judse A. u- . llal ker , o oi)po1nte4 the .\oter ee , 
••• dcteeted br .Judge na- ott , who 1• no C1rcu1t 
Judge, and Judge f.am=et. t d1aqual1tiod , end tho 
~attor !e no~ before t he ~veolal Judge on tho ques
tion or appro~ 1na \ t deter e •a Report an~ t he 

xaoptlono filed thereto. 

The Roteree uoo ore t hen a 
the ey1donco end t here 1~ e 'Olu 
contain! ~•nr hundred pugea or 
r rport o r the eteree ~ •• tiled 
Jud~e elk r went ott tho benob . 
to be heer<l by the .. ~peotal ludso • 
to be tried on the eY1<1enoe te on 
feree . 

wool" l n boerl"'lC 
ino~ trenoorlpt 
eY1de~oe . Tbe 
bortly before 

!lo eYldenoe l a 
but t he oaae la 
bef ore t ho Rc- · 



Ron. n1ohar4 Cha ~or , 
June 21 , 1V:S5. 
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'!bore te no egrooan' bet\focn the pert1ea •• to 
a tee , an4 the ~peo1 l Zud«e waa el•ot d b7 the 
Her under Beotlon 1~•• · " 

tollowa, 
R. s. V1aaour1 , 1~ t , s ection lG.e.• , prOY14ea aa 

"Tbe peraon looted •• apeolal Ju4ce, •• 
proY1de4 b y the pr.ece41n eoo~1on , ahall •~e1Yo 
t he • or ten 4ollara per 4•1 tor eeob 4ar actu
ally •na~•4 1n tranaaot1 na tbe buo1neau or auob 
torn or part or to ot oourt , to be p a14 out ot 
t be atate trea ur7 upon the oert1tlcate or the 
oler· ot aa14 oourt . • 

Th1a etatute baa Yer been conatrue4 bJ an Appellate Court 
ot t h1e tote and , there~r• , tbe onawer to JOur que tlon 
uat be baaact on a reeaonable oonatruct1on ot 1ta teraa . 

~bo queat1on ta , what tbe phraae "aotuellJ en
sase4 1n tranaootln, tbe U81neaa Of &Uch tor or part Of 
tera ot oourt" , ana . A tlrat 1aprooa1on ~&bt be tha t 
tbia phraae would be oontlned to \1 aotuallJ on the bench 
he•r1ng eYieance a~d ersu enta ot coun al . l oweYer , 1t aoe a 
ore llkel7 tbat ~ba pbroaa 1a broa4er l n e~~ ln on4 1u

clu4aa the t1 pont ~,. the Ju4se 1n aotuall7 work1q on the 
oaae, a OP?Oaea to t be '-n re or ottlce ot auob e clal Ju4se, 
rro the tt e ot hte appoint nt until lte teraln tion. 

I n a a1tuat1on auob a that proeent o4 b7 rour let
tara , •here tba apeo1ol Ju4se 1 eleote4 only tor on case , 
and t h 1a caae baa boon reterr ecs to a retereo ho b.oJI aacle a 
report prior to tho eleot1on ot auoh apeo1al Ju4se , tbe eolal 
Ju4 e ul4 probably a1\ on t h ben h onlJ 4ur1nc he arsu nt 
ot counsel on tba oxoeptlona to tbe r eport or t~~ r eferee, which 
woulC: probabl7 cona a part ot on 4ay . r o eYer , tn orclar to 
t ake pr per ot ton OD tho r eport, nJ doya or r· ~ould be 
neoe sary whero tbe report and tho eYl~enoe are lu.lnouD an~ 
exoeptlona re tiled to uo~ ro rt . I t ould be tbe duty or 
tbe opootal judge to atudr o&retullJ t he r port end ••14ence 
tor l~ la bla tunctlon to take avoh aot 1on • 1a 1n41c ta4 to 
bi b7 tbe hole reoor4 . l n tba oaao ot 1ne rt P1oturea Corp. 
• · K•rs1n at al ., ~~ c.a. (24 ) l?O (1 ~) , the oourt aa1d: 

"The trl 1 court wee not bound bJ t he t1n41 • 
ot tb• reteree , whoae po er •• l i t e4 to re-



Hoa. Richard Chaaier, 
1\ao.e 11 , 1 :s~. 
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oo ndine Ju ant , and 1t wea entitled 
in arr1•1ns rt t be tora. ot lta jud~ent 
to d1areger4 tho report entlrol7, or to 
adopt su.oh parte en aN, 4 to 1t 'to be rlsht., 
or to mo41ty it ad adopt 1t ~ ltb corrections . 
t.aotr • . Breoht , 1ee to . 48 , 6 C s . · • ~76 ; 
UtleJ • · e111 , 1 ~5 ' o . 2~a . ~~ J • • l Otl , ' ' 
L. R. A. 32~ , 78 L • s t . nep . 66G; atate ox rol. 
•· r eo~ le'a Ice , torase 6 Fuel Co., 246 ·o . 
168, 1!51 .:t . tv . 101; Cl .t7 of st . Lou1a • · l ar mt
\1 f~ab1ngtoo co., aupra; Cro ell T. 'at'• , 21Z 'o . 
App. 6 3 , ~05 s . . 2001 Vallero7 • · AD.r1sht , 
oupr t at •· Bank of Carut beraTille , 110 to . 
App . 480 , 0!5 3 •• 601; ~. T. Rawlel£h e41oa l 
Co. •· oo4 ard ( o . Ap~ .) 230 s •• 647; 
•tpr1 nst1elct Q e l lec\rlo Co. T • .Jouthe rn ..-\lret.y 
co. ( ·o . Ap • ) !50 •• ,e.• 29 s.w. ( 2d ) 1 74. 

Thore re~a1 • thea the nar ro l nauo ot whether a 
a pec l nl Ju~ce, unOer t he o1rcu•et enoea deta1le4 l n JOUr let
ter , 1a otuall7 en 8e t1 1n tran" ct.lnc tho buai :1eas or the 
court oa1y hen he i s a1t.t 1na on t.he bench be r l s t be &T&U• 
ent.• o t counsel, anc1 1t he l b to be pa14 onl7 tor bS.a t 

ao apent, wbloh 111 prob bl7 antltle ht. to $10 •• hia total 
oo~peno ~t 1on tor ot1ns 1n tbo ccee, when he ~Y be obl1se4 
to epend h1a entire ~1 .. tor oeveral • eeke ~orkln on tbe oaae. 

• bel le•• the nawer to this queatlon uat be no , lt the e\ at 
ute aa apvl1e4 to thea• tecta 1a t o operate reaaonablJ on4 
ta1rlJ. • la• J•r l a tranaactins t he bu 1a eaa ot bl a e llen~ 
h1 l e prepar t oc ln b la ott'lce ceee tor trial , or a brier to 

be araue4 , •• well •• wh n be te 1 tho courtroom try1 or 
arau1n1 bla c ••. Both are .eflaontlol to c pro r aen lng ot 
t he l ntereata or h la client . It uld ••• to ua llt e" 1ao 
t hat Ju4ge 1• tranaeot1 t e bu ina • or t he court ben he 
1• ln•eat l .etlaa en4 k in on a oaoe 1n hla oh hera alone , equall y 
aa wbon he 1a a1tt1ns on the bench hear t eTldenoe or ar enta . 

I n conolu ion , i t la our opinion that a apeo1al Judea 
elected unde r the pro• 1s1ona or • 3 . Ml aaour 1, 1 39 , ·eotion 
lS,3 , 1a entltle4, under ction 19''• to t.he ~u or 10 r or 4aJ 
tor the tl apen\ by hlm • ork1nc on end re•1ew1ns tbe r eport of 
e retere , tbe eY1denoe cd4uoe4 betoro .uoh reteroo ,aod ~he ox
ooptlona t1lo6 to uoh report , When 1t 1a hi e 4ut7 to enter 
Jud~ont b aed on auoh r port, • • 11 e ror the tl en he 
la a1tt1~s on t he bench heerln the rs nt• or oounael 1n con
neo\ton ·1 t h aucb re •,ort , w n o eY1~ence l e to be 0(luoe4 be-



Hon. Rlobor4 Oba~ler, 
June 21 , 193 • 

tore hl m, on bl a Judsaeot i s to be enter ed 60lely on the b •1• 
ot the eY14eooe atduoed betor• t.he referee, the reJ)Or\ ot t he 
reteree, the oxoept 1ona ther eto , and the ar aumento or aouneel 
t hereon. 

Ver, truly JOura , 

&.D71~RD H. Ul l.L 
Aaa t e t.ant. ht.torney G nerel 

J OHN W. ECFF~..AN , Jr . , 
(a cting) attor ney Genera l 


