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OOUJI'l'Y COURTS: cout7 oourt m pq publloatioa of county 
tiD.ancial repQr wAU. o~l.e4 according to 

~-· 

ql 'l I September 19 • 1938. 1-If 

y 

Honorable 1. P. Campbell 
Representative, Ripley County 
Doniphan , ~-issouri 

Dear Si r ; 

This i s to acknowledge receipt or yotir requeat 
t or an opinion dated September 10. 1938. ~ieh 1a aa 
follows: 

"Where the county court, under aec
tion 12166, Laws 1g37• page 4£0 . 
authorizes the county clerk to prepare 
the financial atatement and to publlah 
sam•. can the court legallT retuse to 
pay the printing bill on the theory that 
there was . too much ot the atatement and 
the coat ot the printing or publication 
ia 'too much? 

"I would be very glad to have your 
opinion aa to the interpretation ot 
this section, together with the other 
aectlona relat1Ye to financial atateaenta 
ot counties and their publioatloa." 

Section 12116 as amended , Session Lawa ot 193f. 
page •ao. reads as follows: 

"The statement .!!l!!ll .be .A!l. !a thf 
atandard col~~ ~easure tha :~ 
take the least spaof and the publl~ 
shall-rile t\~ proo s of publication 
w1 th the county court and the court shal~ 
forward one proot to the state auditor 
nd shall tile the other in the ottice ot 

the court. The. co'\Ulty court shall not paJ' 
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the publisher until sai d proof of publ~
cation i s filed with t he court and shall 
not pay t he person desi gnat ed to prepa~e 
the statement for t he preparation of the 
copy for said statement until the state 
auditor shall have noti f ied the court 
that said proof of publication has been 
r eceived and t hat it complies with the 
requirements of this Section. The state
ment shal l be spread on the record ot ~he 
court and f or t his purpose the publish~r 
shall be required to furnish the court 
wit h at l east t\~ copies of s ai d s t atement 
that the same may be pasted on t he reco~d. 
(For the prepar ation of the copy for tne 
statement the court may allow a sum not 
less than ten cents and not to exceed 
thirty cents for every hundred words and 
figures, which sum, if a llowed t o the 
clerk of the court, shall be in addition 
t o the s al ary or fees allowed him by law), 
and no pay shall be a llowed tor pasting a 
printed copy in th.e record. In submitt;tng 
bill to t he county court the person pr er 
paring ~ stat ement ~ t he publisher 
shall itemi ze !a! amount ~ proKerlx charge
able to t he several fUnds and t e counti 
eourtshill J?.!!Z out of eac1ifundin the 
proportion that each-rtem bears-to-t~total 
~ .2! preparing and""'"j?Ublishinz s a id s~ate
ment and shall issue warrants t herefor . 
PrOVided, any part not properly chargeable 
to any specif ic tund shall be pa id from the 
fund from which officers salaries a re paid. 
The sta t e auditor shall noti fy t he county 
treasur er immediate l y or the rece i pt or 
the proof or publication of the stateme~t 
in this act required. After t he firs t of 
April of each year after the effective date 
of thi s act the county treasurer shall ~ot 
pay or enter tor protes t any warrant fo~ 
t he pay of any Judge of any county court 
until notice is received from the state 
auditor t hat the proof of publication herein 
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provided t or has been f iled. Any county 
t r ea surer payi ng or entering r or prot est 
any v~rarrant f or any judge Qf the county 
court pri or to the receipt of such .notice 
from t he sta te auditor shall be l iable on 
his official bond therefor . Within twelTe 
months aft er the effective date of this 
act the stat e audi tor ·shall prepare sample 
forms for financial statements and shall 
mai l the same t o the county cler ks of the 
several counties in this state , but f a ilure 
of the auditor to suppl y such form shall 
not in anywise excuse any per son from the 
performance of any duty imposed by this 
act . I t' the county court shall employ any 
person other than a bonded county officer 
to prepare t he f inancial sta tement herein 
r equired t he county court shall require 
such person to ~ive bond witb good and 
suff icient sureties i n t he penal sum or 
one thousand dollar s for the f o.i thtul per
formance of his dut y. I f any county officer 
or ot her person empl oyed to prepare financial 
stat ement herein pr ovided tor shall fail, 
neglect, or refuse to , in any manner Qomply 
with the provisions of this act he shall , 
i n addition t o other penalt i es herein pr o
vided , b8 liabl e on hi s off icial bond for 
dereliction of duty. " 

This section amends Secti on 12106 as set out in the 
Session Laws of 1933 , page 356, the only difference being 
t hat that part of the section parenthesized in the 195? 
Ses sion Laws changes the method ana. mode of payment for 
the preparation of the f i nanci al sta t ement. 

Section 12165 as set out i n t he Se s sion Laws of 1933, 
page 353, i s a s ection which am~nded Sections 12165 and 
121.66, R. s . ! .. o . 1g29. This secti on as set out in the 
s ession Laws or 1953 is too lengt hy t o set out i n t his 
opinion , but part of t his section reads as f ollo\vs: 
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"On or before t he fi r st Monday in 
~arch of each year af t er t he taking 
effect of t his act t he county cour t ot 
each count y in thi s state shal l Rrepare 
and publish i n some newspaper of genera l 
ci rculation published i n such cotinty , 
i f such there be , and i f not by notic~s 
posted i n at l east t en pl aces i n such 
county , a de t ailed f i nancial s t at ement 
of t he county f or the year ending 
December 31, pr eceding. * * *" 

Section 12165 , as part1all7 set out aboTG, waa 
not amended by t he Ses sion Laws of 1937. This section 
sets out specif ically the cont ents of t he f i nancial state
ment either prepar ed by the county cl erk or by some other 
person designated by the count y court t o prepare such 
statement for t he purpose of publication. Unde~ this 
section you wil l also notice that it i s mandatory that 
t he count y cour t prepare and publish in some newspaper 
ot general c i rculation published i n such count7, a de
t ai led financi al statement. I t i s mandat or y t or t he r eason 
t hat until thi s p~blication i s made and sai d publication 
has been f iled i n t he sta t e auditor ' s off i ce and i n the 
of fice of t he cl erk of the county cour t , t he coUQty court 
or county t r easurer would be liable on t hei r official bond 
tor t he payment or t he issuing ot any warrant s whatsoever. 
The financial report should contai n tha t which ia set out 
in Section 121~5 as amended ~Y t he Ses sion Laws of 1933, 
and no more . 

Section 2962 , R. s . llo . 1 92 9 , reads as follows: 

"No county , city, town , village, school 
t ownship, school district or other 
muni ci pa l corpor a t ion shall make anr 
contract , unless t he same s ha l l be within 
the scope or i t s power s or be expresaly 
author ized by law, nor unless such con
t r act be ~ade upon a consi derat ion wholly 
t o be performed or executed subsequent 
t o t he ~aking of t he contr act ; and such 
contract, including the consideration, 
shall be in wr1 tins and dated when made , 
and ahallbe subsoribid by the part'Ii'8 
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theret o, or their agents authori zed 
by la\-: and duly appointed and author i zed 
i n writing . " 

Section 2 963 , R • .3 . :t..o . 1 92 9 , reads as roUows: 

"In every case of contr a ct entered into 
by any county , ci t y , t o~m . vi llage , 
s chool t ownship , school di strict or 
ot her munici pal cor poration , or by any 
officer or agent on thei r behalf, 
duplicat e copies ot t he same sha l l be 
executed as above provi ded , one of wh1,ch 
shall be f iled i n t he of f ice of the clerk 
ot t he county court of t he pr oper county , 
or i n such offi ce or with s uch officer 
of the city , town , ~ i1lage , s chool t own
shi p , school distr ict or ot her muni ci pal 
corpor ation as may be char ged with the 
keeping of t he contract s t hereof , and ~hall 
not be t aken thence except to be used f or 
the purposes of evidence i n some l ega l 
~atter or cause; and 1n case of vari ance 
bet ween such copi es , t he one on fi l e shall 
control in the cons t ruction ot the con
t r act. " 

Accor di ng to lr1cShane v . Di s t r ict , 70 iuo • .App . 624:, 
Saleno v. Neosho , 127 ~o . 627, and Bl aue s v . Hawkins , 133 
»o. App . 328 , the above section is direct ory and the 
dupl icate executi on of & contract is not a condition precedent 
t o i t s Tal idi ty. 

Section 13771, R. ~. Yo~ 1929 , r eads a s f ollows : 

"When any not ice or advertisement r elat
i ug t o any cause , matte~ or t hing in any 
court of record shall be re~uired by l aw 
or t he order of any court t o be publ ished , 
t he sallle , when duly published , shall be 
pa i d for by t he par ty a t whose ins tance 
it was published, which payment , or so 
much thereof as shall be deemed r eason-
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able, may be t axed as other costs, or 
otherwise allowed by the proper court• , 
in the course of the proceedings to 
whi ch such advertisement r elates . " 

Section 13772 , lt. s . !.'o . 1929 , reads as f ollows; 

" .Then any such advertisement shall be 
made by a public off icer , t hereunto 
authorized by law, the reasonable 
expense t hereof s hall be a llowed and 
paid out of t he county t reasury , a s 
other demands and char ges of a like 
nature. " 

Section 13773 , ... t. s . I:o . 1929 , reads in part as 
f ollows : 

n-lhen any l aw , proclamation, advertise
ment , nominations t o off ice , proposed 
constitutional amendments or other ques
tions to be submitted to the people , 
order or notice shal l be publ ished in 
any newspaper for the stat e , or for any 
publi c of f icer on account of or in the 
name or the s tate , or t or any county, 
or for any public officer on account ~r, 
or in the name of any county, there shall 
not be allowed for such publication a 
hi ~her r at e than one dollar per s quare 
or t vro hundred and fifty ems t or the 
first inserti on , and fifty cent s for each 
subsequent insertion; and for :f'raotio~al 
s quar es and parts of squares in the same 
proportion: Provi ded , that i n estimating, 
measuri ng end calculatin~ the number ot 
squares or parte pt squares , t he matt er 
contained in said law, procl amation, 
advertisement , nominations t o office, 
proposed const itutional amendments or 
·ot her ~uestions to be submitted t o the 
people , order or notice shall be estimat ed , 
measured and cal culated as if set ' solid ,' 
or without spacing between the linea , and 
t he tota l ~umber or ems shall be ascer-
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t ained by multiplying the number of 
ems per l i ne of t he typ~ use d by the 
number of l'.nes pri nt ed . * * * * 
~ihen any law·, proclamation , advertise
ment , nominations to office , proposed 
constitutiona l amendments , or other 
questions to be submitted to the people , 
order or notice , shall be required by 
lavt t o be published in any ·newspaper, 
the r ates herei n specified shall prevail, 
and all laws or parts of laws i n conf~iot 
herewith , e4cept sections 13777, 13778 
and 137?9 , R. s. 1 929 , are hereby re
pealed. " 

I 

Under this section, which provi des tor the minimum 
and maximum amount t o be char ged the county for publica
tion, the court in Pendleton v . _\.sbury , 104 :e.·o . App. 723 , 
decided that a contract entered into bet ween two publishera, 
whereby they should divi de t he business among the two 
publishers and thbt each should make a bid of the highest 
legal r ate as set out in the abov~ section , was tmmoral 
and not en~oroeable as being against public -policy. 

Secttion 12107 , R. s . t.o . 1929 , reads a s follows : 

"The county court may, by an order 
entered of record , appoint an agent t o 
make any contract on behalf of such 
county tor erecting nny county buildings , 
.2!. ..£.2!. any other pur pose authori ze u ~ 
l aw; and t he contract of such agent, 
duly executed on behal f of such count y , 
vhall bind such county it pursuant t o 
l a,, and such order ot court. " 

Under t he ~bove secti on , the county court may by an 
order entered ot r ecord appoint the county clerk to enter 
into a cont ract with the publishi ng company . 

Secti..on 1210~ . R. s . t.:o . lg2 «) , reads as fo llows: 

J 
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"I f a claim against a county be f or 
wor k and labor done , . or mat erial ~ur
nished in goud fai~h by the claimant, 
under contract vAt h the county author~
ties, or with any agent of t he county 
l awrully authorized , t he claimant, 
i f he shal~ have ful f ill ed his oontraet , 
shall~ entitled !2 r ecover 1h! just 
value .2! ~ ~. labor~ materia).,, 
t hough such authorities or agent may not , 
in making such· contract, have pursued 
t he form of proceedings prescribed by 
l aw. " 

Under the above section, even though t he agent, 
which in this case would be the clerk or the oo~ty court, 
had not pursued t he form of proceedings prescribed by law 
i n 9ublishing t he financial r eport , yet t he co~y would 
be l i able under the cont ract . 

The court i n t he case of .~derson v . County, 181 
Mo. 4~ , hel d that t his section woul d not be applicable to 
contracts ot great magnitude , that i s of building a court
house . 

I t t her e were fact s not required to be printed aa 
set out in Section 12165 , Ses s i on Laws or 1933 , page 353 , 
then the court would be justif i ed i n r efusing t~ pay that 
which was not re~uired by l aw to be published . ~t was ao 
he~d i n an analogous case , Deubler v . I ron Countw, 9J 
s. w. (2d) 899 , t he t ect a of which and t he holdings or 
the court are as follows: 

"An act i on to r ecover the value of per
sona l servi ces and expenses , t he former 
rendered , the latter incurred in the 
making of an audit of the r ecords ot 
cer tain county officer s of Iron county. 

~ay 10 , 1926, a petition signed by more 
than 300 taxpaying citizens of I ron county 

. was f 1le4 with the ata\e auditor request
i ng that ottic•r to make an au41t ot rthe 
recorda of certain county officers of Iron 
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oounty pursuant to the provisions ot 
section 13302 , q. a. ~o . 1919 ( :o . s t . 
Ann. sec. ll47S, p . 7825) . The petition 
r equest ed that the audi t cover the period 
trom 1915 to 1924, incl usive . In com
pliance with this petition und mand~te 
or the statute (section 13302 , supra }, 
t he stat e auditor dispat ched pl aintiff and 
two a s sociates , all duly appointed 
examiners, to Iron county to make the 
audit. Later another examiner partici
pated in the work. Plai nt iff testified that 
t he three examiners arrived at Ironton , the 
oounty seat , and began the work on August 
26, 1926. The examiner in char ge or the 
audit stated t hat he , plainti tt , and the 
th1r4 examiner began the work on August 
lV, 1926 ~ The county court was in ses-
sion on August 17. On the l atter day the 
county court ca~led upon the prosecuting 
attorney for an opinion advising what 
period ot tj~e t he audit should cover. Based 
upon the opinion of the pr osecut ing attorne7 , 
t he court entered an order of record dated 
August 17 , 1926 , stating that it vrould not 
pay t he expense of making an audit cover-
ing any year or years prior to 1921, but 
that it would pay the per diem s al ary of 
t he examiners and their expens es a t the rate 
of ~2 .50 per day f or the making of an audit 
covering the years 1921 t o 1924 , inclusive . 
* * * ,.. 
"A jury We.s wa.i ved and t he cause submitted 
to the eourt . There was a judgment · for de
fendant , from which plaint iff appealed. 

• * * * 
"But t he fatal weakness in appellant ' s 
case l ies in the taet th t the evidence 
was ampl y sufficient to juatity the oonclualon 
by the trial oourt, which occupied the posi-
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t ion of a jury i n determi ni ng the fact~. 
t ha t the audi t was made for t he period 
from 1915 to 1924 , i nclusive , and t here. 
was no proof t hat the audit f or that 
period wa~ necessary or that i t was t he 
Judgment of t he s t a t e auditor t hat i t wa s 
necessary. The evi dence f ul l y justif ied 
a f inding that the only r ea son on the s t ate 
audi t or ' s part for or der i ng t he maki ng ot 
t he audi t f or t he peri od from 1 915 to 192~ 
\vas his construction of t he httor ney Gener al's 
opini on to t he effect t hat an audi t for t ha t 
period was requi red . The opi ni on of the 
Attorney Gener al was not pr operly suscept ible 
t o t hat const ruction. It expr essly hel~ t hat 
the det ermi nat ion of the extent of the audit 
was not to be made by t he county court or the 
pet itioners , but lay ~~thin t he exer cise of 
t he sound discr etion of t he s t a t e auditor . 
Si nce the chi ef exami ner t es t ifi ed on o•e 
occasion t hat t he making or t he audi t f tom 
1 915 t o 1 918 , i nclusive , t ook f r om t he 
middl e of Oct ober t o the 20t h of Novemb'r 
~d t he s tat e auditor i n his lett er to the 
county court dat ed October 12t h s t at ed ~hat 
t he audit f or t he f i ve years pr ior to.li26 
was a lmos t completed , t he t ·r i al court w~s 
Justif i ed i n concluding that t he expense 
of t he audi t for the f i ve-year ~eriod (Which 
i t wns agreed should be cover ed ) was f u l l y 
pai d when t he court pai d all of t he expenses 
up t o November 1 , 1 926 . Absent proot that i~ 
was nece s sar y to make an audit for a lo~eer 
per i od t han t ha t f or whi ch t he count y agr ee4 
t o pay , or proof t hat t he sta t e audi tor aot
!ng in ~ of f icial cepa c1ty a s a minis terfa l 
offi cer determi ned that t he mor e extens~ve 
audi t was necessar y , t here-could be noeoover T 
t heref'C'r"trom t he county. I t fol l ows that 
t he judgment should be a f f i rmed . It is so 
ordered. " 
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COUCLUdiON 

In view of the f oregoing , it is the opinion ot 
this department that the county court cannot legall7 
refuse to pay the pr inti ng bill f or publi shing a count7 
financial r eport ~s set out 1n Section 12166 , Laws ot 
1937, page 420 , where t he publisher and t he count y clerk 
have complied with all t he requirements as set out in 
the above. authoritie s. 

Res, eot f ul l y submi tted 

W. J . BURKE 
Assistant Attorney General 

APPROVED : 

J . E. TAYLOR 
(Acting ) Attorney General 

WJB:HR 


