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INTOXICATING L1QUOR : Liquor tax provided in Section 4900, R. S . 
ko . 1939 , to be paid before sale or deliver] 
in the State of Missouri for ~aval areas in 
the State of Mi~souri . 

August 'J, 1945 

lonorable ::dmund .uur ,{e 1 .:>upervisor 
Department .:.f -..~iquor Control 
State of ... isso\lr 1 
Jefferson ~-t , .J.ssour1 

Dear ...>ir: 

Fl LED 
fj 

This depart ment aoknowlodc es receipt of your letter 
of July 31, 1V45 , roquestln~ our opinion. ' Your letter of 
requ~st is as fo llows: 

"The U. S . !ilavy :..a.a establis"led a 
!dero.'l8lldise Service OI'fice, U. 
Navy 1 342 Madison Aven,le, l ow Yor'c, 
~ew Yor., whic"l procures for co~is
sionod officers' messes intoxicating 
l iquor for tho use of t he officers' 
messes . 

"The Navy clams that t '1.e Sto.te of 
}.:: iosouri is without authorit:r to charge 
~~y tax such ns provided by Sec . 4900, 
B. . S . . ~o . 1 1 J39 , on whis..rey purchased 
by tno Uerchan.dise Service off :ce a11d 
shipped directly t~e distributor to the 
comuissioned officers' mess located at 
. . a val Air Stntion, St . Louis , diss ouri, 
and the col"" l.issioned officers' mess, 
Coast Guard Darre.c l's , S t • Lou la , 

i3souri, respectively . 

" I enclose nerowit~ a co:y of a letter 
fro, H. J . Donnelly, Jr. , Co!1mal"ldor, 
US! 1~ , sett.:nG out in detail t he lY aT,y
plru auove refo~rot to . Jill you pl sase 
let mo have • our o :!.nion as to vr.1.etLer 
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or not t ho De art~ont of Liquor Con
trol ohoul d require t ho tax pr ovided 
by Soc . 4900 1 R. J . rio. , 193 9 , on 
into~:cat_n~ l i quor )urohas od t hrouch 
t h e Ueroho.ndi s e Servic e offioo, U. S • 
.1.:avy, ab ove r oforred t o o.nd sh i pped 
by t he wholesaler t o t ho two officers' 
n eeses above ment i on ed?" 

f'or tho pur :>oses of t his 0"'1in1.on it mny bo assumed t hat 
t ho State of llisaolr i i s wit !wut aut hori ty to r egulate t ho 
United Staton :·avy or i ts 1natrumentalios; t~t undor Artl clo 
I , Secti on 8 , Claus e 17 of the Unitod States Consti t ution, 
t ho Fedornl government has exclusive juri sdi cti on over arona 
purchased by t ho Podoral rovornmen t, with t h e consent of t h e 
State '".oglslature, for the erection of forts, magaz ines , arson
ala , dock yards , ~~d other needful buildings; that under Arti cl e 
IV, Section 3, Cl o.uso 2 of t r...o United States Const i t ut ion, Con
gross lms t ho powor to make all needful rules and r egulations 
r especting property bel onging to t ho United States; and t hat 
s uch areas, b e ing integral parts of t he e9vernment, nro not 
sub ject to taxat ion or ot her r egulation by t he several states. 
Mnyo v . Un i ted States, 319 u. s . 441; Ohi o v . Thomas , 173 u. s . 
176 ; Johnson v . ·IB.ry·lanc1, 254 U. s . 51; s oc also Fedoral IJand 
Dank v . Bismarch Lu..1bor C) ., 314 U. S . 95; U. S . v . Query, 121 
~, . ( 2d) 631 . 

Upon investigation and f or t he pur poses of t _.'l.t s opi 11ion, 
we find that t ho Coast Guard Barrnoks, St . Louis, .!:asour 1, is 
not con t ained 1n t he l egal descript ion of t ho terri t or y coded 
by t he State of J.tissour i t o t ho Un·· ted States for na val purYJoses, 
as contained 1n t h e Hissouri Lawa of 1943 , paGe 628 , o.nd f or the 
pur poses of this opin i on we concede on ly t hat t he United States 
has been granted exclus i ve juri sdi ction over land wi t hin the 
boundari es of t h o State of Missouri f or naval pur poses , known as 
t he Naval Air Station, l ocatod 1n St . Louis Count y, Hissour i , 
and more parti cul arly described in Subsooti ons a ana b of J oct i on 
1, Missouri La,vs o~ 1943 , po.ge 629 . 

IIowover, we f i nd that t ho Logislaturo of t ho State of 
Missour i , i n ceding exclusive j ur l sdl otion t o. t he 'On ltod States 
for all purposes, has so.vod and reserved, t o t ho Jtato of 
•• 1ssour i , t he right of to.xati o:1, \'lhlch is f ound 1n t :1o Act of 
t he Sess ion Laws of I.I iaaouri 1943 , 9age 6 30 , uhich pr ovi des as 
folloVIs: 
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"Jixclusive jur i sdi ction in and over 
said lands so acquired by t h e United 
Sta.tos shall be , o.nd the same is her oby , 
ceded to t he Unit od States for all pur
poses, saving and r eserving , however, t o 
~ State .2f J.1TS'3ourl the richt of t axntlon 
t o t he oane extent and in th.e same manner as ilt'hi'S' cession m not beeiilli'iide; ,;. ···" --- ___ ..._.,.._, 

The State of Californi a, by l e6islati ve act, ceded exclu
s i ve jurisdiction to the United States to several tracts of 
l and 1n t he State of Californi a, for park purposes , reserving, 
however, t o t he State of California the right to serve c ivil 
or c r~inal process and further , t h e right to tax persons and 
o~ porations , t heir franchises and property on t he lands i n
cluded in said parks. Subsequently, a quest ion aros e as t o 
t ho exci se tax pr ovis ions of t he alcohol i c cont r ol act , laying 
a tax at a s pecified rate per unit sold on beor , wino and dis
tilled s pir its sold "·in t '1i s state." The par k company, by 
contract with the Department of Interior , enjoyed t ho franchise 
and controlled all tho concession s within the park . The c ompany 
urged, bocauso t he State of California had oedod exclus i ve juris
diction to t ho United States , givi1~ up t heir power to rogulato 
i n t oxicating l iquors w1 thin the coded aroa, t hat t h e taxing 
features wore such a part of tho regulatory foaturoc that thoy 
could not be separated anc'l given effect . The caoe was doter
mined by ·che Un1tod States Supr eLlo Court in Col .... irl.s v . Yoao.1ite 
Park ~ Curry Co . , 58 s . Ct . 1009, 1. c . 1017, which held as 
fo l l ows : 

" ·: :l- .. Thus the arL"U: 10: 1t i s mo.do thv.t 
section 23 , St . 1937 , ~ · 2143 1 imposoa o.n 
exc i s o tax on beer ~d wine sold by o.n ~
portor , anrl applies not to tho Company , 
which sells beverages diroct to con.oUJ!lera , 
but; onl:., t o iru.poJ.~t.ura l iconoed undor t ho 
Act , and restricted by t heir l icense to 
sales t o retai~ lioonsoea . 

"Noither party o itoa G.rf!port inont state 
c ourt decision . There io nothing in t.~:1o 
stat ut e i t self compell inG the conclus ion 
t hat t he excise tax and r egula t ory pr ovt 
sions are 1ns epo..r o.ble, or r equiring t ho 
Court t o ove~turn tho presumpt i vely correct 
determination or t he a~istrative officers 
that t ho sales within t he .t>ark are s ub j ect 
t o t ho excise t ax. Secti on 23 pr ovides that 
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an excise tax is impooed upon boer and 
\"lino sold ' in t his State by (an) -::- ;:. -.!

importer . ' hcfarenco t o provi s i ons of t~1e 
Act dofining the tsr ... l3 used 1n t..'"rla oection 
makes it plain that alt houGh appolloe Com.:. 
pany doos not import bevoragos into Cali
fornia within t he meaning of tho Twenty
First Amendment , U. S . C. A. C~nat. Amond . 
21, it i s an ~porter for purposes o~ t he 
Aot, and, as such , ia subjec t t o t ho t ru:: . 
The Act 1a restrl ctou to aalos 11n t his 
Stato, ' but that ter!'l embraces all terri 
t ory wi-thin the Geograph.:co.l limits of' the 
State . There is nothing in the Act re
stricting this taxinG provi sion to saloo 
made by or to persons l icensed under t he 
Act . Section 23 oloarly a~;lies to b eer 
and wine sold by ap!>olleo Go ... 'lpany 1n tho 
Park , and it appl i es to auch sales regard
less of' the appl i cability vel non of t he 
regulatory or liconslng pr ovisions of the 
Act . 

"s ecti on 24 , St . 1937 , p . 2144 , impos es an 
exoise tax upon all distlll ed spiri ts 'sol d 
1n this ntate by rectl i'iora or \tholes a lers . ' 
Appellee Company does not came wi t hin t he 
statut ory definition of e ither of t hese 
groups, but ~eo . 24 must bo read 1n conjunc
t i on wit h s ection 33 , St . 1937, p . 2153 . 
Section 33 pr ovides that t he 'tax imposed by 
section 24 of t his aot upon the salo of dis
t •lled spi r its shall be collected f rom rec
tifiers and wholesalers of d i stilled spiri ts 
and payment of' the tax shall be evidenced by 
stamps issued by t ho board to such rectifiers 
and wholesalers,' and ~ontinues l'lit h the pr o
vision that 'in exceptional 1nstances t he 
b oard may sell such stamps to on- and off
sale distilled s nirits l i censees and other 
pers ons . ' ( Italics added.) In view of t h o 
atypical circumstances of t he present case, 
we cannot consider erroneous an interpreta
t ion by t he board that stamps , to be affixed 
to t he liquor oontn1noro, might be issued and 
sold to appolloo Comp&~y . ~~eso ~rovisions, 
like soc . 23 , ar~ i~do~andont o~ any l ioonaing 
or r egulatory provisions of the Act , and may 
be enfor ced independently , as a purely tax or 
revenue measure . 
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" 'l'he objection t hat collection of t he 
t axes may not only i n terfere with an 
agency of tho United ~tates but uay be 
actually partly colloo t ed i'rOlll t 'te 
National Govornmont because of lts L~
torest ir.. tLo vro.f:ts under t h e c o.a.trc.ot 
i s .full y onswored by tho fact t hat t h e 
United Stntos, by its accopt~1co of qual
ified durisdiction, na.s 'Consented t o sucll 
a tax . 

Tho Cali.fornin alcoholic bovera~e control act is s~~lar 
t o tho :.ussour i l iquor control e.ct . ' ... he • issouri l::tquor contr ol 
act prov:tdos for additional charges t o bo colloct~d by tho 
Supervisor of Liquor Contr ol, under Section 4900 , R . s . Mo . 1939 , 
which provides a s follo~ss 

11 ( a.) Por t h e pr ivil ege of aollinr>; in t ho 
stato of -·•isaour 1 spirituous l iquors, in
cluding bre.nd'j, ru: l , \7hls1::ey, a.rd r·in, a.ud 
ot:1.or opl r i tuons liquors a.'l'ld alcohol f or 
boverue;o :ryur posos , tl1ere shall bo pa id, 
and t he supervisor of 11q,,or cortr ol oho.ll 
bP entitled to receive , t ho 3~ of ci~~t; 
cants ( ; . 80} por ga llon or fract i on thereof . 

11 (b ) ~'or the pr i vilege o.t' sellinr l ight 
wines, as herein defined, the sun of two 
cents ( ~ •• 02) per ga llon; and for the pr i vi
l ege of selling f orti fied wines, as herein 
defined, t he sum of ten cents { . • 10) per 
gallon . The term ' light wines' as heroin 
used, means any fermented wine containing 
not to exceed ~ourteen per centum (14%) o£ 
alcohol by weight . The term 'fortified 
wines ' , as herein usod , monns all othor uinos, 
containing 1n excess of f our teen ~or cen t um 
{14~) of alcohol by weight . 

"(o) The amounts required to be paid by this 
sect io~ sl1all be ovidonce by s tamp3 or laoels 
purchased fram the supervisor of l iquor con
trol and affixed t o t ho c ontainer of such 
spirituous l iquor . The person who shall first 
sell such l i quor in t his s t ate ohall be l i able 
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for such payment and shall purchase , 
a.!' fix and c anoel the stamps or :.abels 
requ:red to bo affixed to sue~ container. 

" (d) Any pe1·son vrho sells. to any peroon 
uithin this state O...'YlY intoxicatin"" liquors 
mentioned in subsection (a) of this sec
tic~, unless tho sa. 1e be contained in a 
container stru1ped or labeled aa provided 
L 1 this a.ct, s:1a11 be cuilt y of a fel ony 
a...vui shall be punis -:.ed b,- 1mprison .. te:1t in 
tno state penitBntlar~ for a term of not 
l ess than two years nor 1ore than fivo 
yeo.re , or by imprioonn()nt in t he county 
Jail for o. ter m of not less trum one mont h 
nor 1 ... ora t l1An one "ear, or by a fine of 
not less than fifty dollars nor more tban 
ona thousand dollars, or by bot h such fine 
and imprloo~.ent . 

" ( o) 1 t ahall be unla\7ful for any person 
to remove tile 001. tents of any container 
containiz,t any of t h e intoxicating l.Lquors 
mentioned in subsect ion (a) of t his sec
tion without destroyinr such container , or 
to refill any such container in whole or in 
part with any of t h e liquors mentioned in 
subsection (a) horeof . Any person vi olat ing 
the provisions of this aubsection shall be 
guilty of a miadoneanor . 

"(f) Lvery manufacturer, distiller and 
wholesale dealer in t his state, s llall, be
fore shippinr , del iver ing or sendinu out 
an~ of the l iquors ~entioned in s ubsect ion 
(a) of this section , to any person in this 
state, cause t he same to have t he requis ite 
denominations and amount of stamps or labels 
required by t his section affixed as stated 
herein, and cause t he sane to be cancelled, 
and shall , at t he time of shipping or de
liverin~ such l iquors, make a true duplicate 
invoice of the sa:o.e, s nowing t he date, a::nou..Tlt 
and value of each class of such l i quors 
shipped or delivered, a...~d retain a dupl icate 
t nereof , sub~eot to tho use and i nspection 
of t he supervisor of l iquor contr ol nnd ~a 
representatives for two (2) years . 
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" {g) Ani person \"'AO s hall sell in 
this state any intoxicating l i quor 
without first ~ULvin~ procur ed a l icon oo 
from t he aunervi s or of l iquor con trol , 
aut~rizi~-hir~ t o sell such 1ntoxicat1n~ 
l i quor s 1.0.11 be doer~od ffU ::lty of a felony 
and upon conviction shall be punish ed by 
1r~prisorunent 1n the penitent i ary for a term 
of not lees than two years nor more than 
f-'ve "'~"'"Ja.!''l , or -...,j L .prison:ac"lt in the county 

.. 1 

jail, for ~ ter-n of not leas than three 
r.tont :l.S nor more than one year'- or by a fine 
of n:)t less t :l8!l. one llUlldrod. ( ~100 . 00) dol
lars n~r more t'l8!l on ... tho:l.JO:"'J ( ~> 1, 000 . 00) 
dollars , or bj bot h sue ~ fino and 1mpr lson
:.ne:l.t ." 

l.Tnder t he Rules ru1d Regulations of the Supervloor of Liquor 
Cont r ol of t he State of !Us so .1r1 , ;>r o. ~ulgatod a:u.d a0opted on 
Aurust 16 , 1915, par:;e 18 , _{e t:;ulatio::.1 o . 7 , s ubparagraph (b) , 
pace 20, pr ovides a3 follows: 

" ... ;o s a lo or delivery of s pi r i t uous l iquors or 
wines shall be made in this State without t he 
proper nunfuer and amount of Missouri · exciso 
or irillpaction stamps or la~els bel~ affixed 
t o t he co::1tainer s t ... ereof . 

"Any s pirituous liquor or wino shipped i nto, 
sold or of fered for sale in this State 
without such excise or inspection s tamps or 
l abels of approx1n~te number and denomination 
b e in£ ai'fixed thoreto , shall be dee~ued to bo 
contraband and shal l b o by the Supervisor or 
his ins:~eotors seized and disposed o-£ as such. 

" No person otnor than a licensed distiller, 
rectif ier or wine manufacturer shall possess 
in t lus Stato any spi r i t uous liquor or wines 
without the proper number and amount of 
rtissour1 excise or ins pection stamps or 
labels b eing affixed to the containers there
of . 

"Ever y non-res i dent distiller, r ectifier, 
w1no manufacturer or wholesaler licen sed t o 
do bus~ess ~ t~s Stnte a s a so~1o1tor 
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shall affix tho proper nuLilior and 
amount of llissourl excise or inspec
tion st~ps or labels to the containers 
of such spirituous liquors or w~os be
fore shipment thereof into this State . " 

In construir.r the aoove section, in an off:cial opinion 
by this De~artmont, dated Ma:~ 24 , l 93b, it was held that the 
person who shall f i rst sell intoxicatin~ liquor to any person, 
firm or corporation in this state, shall purchase, affix and 
cancel tho st~~ps or labels required to be affixed -to such 
conto.inor . 

Section 4932, d . s . Lo . 1939, provides o.s follows: 

"An~ porson nho shall l1aul or transport 
int oxicating liquor, whether by boat, 
air, lane , automobile , true~, wa~on, or 
other conveyance , in or into this state, 
for aalo, or stora~e and sale in this 
state, upon which the required inspection, 
labeling or gauging fee or license has not 
been paid , shall upon conviction thereof, 
be deemed QJilty of a misdemeanor." 

In cons truing tho above section thi s depart:1ent held, 
in its opinio:'l dated llay 24 , 1935, supra, t .18.t tho stamps 
must be affixed by the outstate permit holder before he trans
ports any spirituous l iquor into this state , and that the 
Supervisor of Liquor Oont r oi should sel l the outstate l iquor 
dealer the necessary stamps to be so affixed. 

The tax stnmps as provided for in Section 4900 , supra, 
being pald by the person first selling intoxicating l i quor 
to any person, firm or corporation in t'-le State of ldasouri, 
it could not bo said that the tax was being levied on the 
Un:ted States government or one of its instrumental ities 
direct ly. L~ this respect theso questions were answered 
effectively in Graves v . People of State of Uew York, 59 s . 
Ct . 595, l . c . 598: 

" I t is t r ue t hat t he silen ce of Conc;ress, 
vrhen lt has author ity to s poak , may some
t imes give r ise to an implication as to 
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tho Congress ional pur pose . The nature 
and extent o£ t hat impl ication depend 
uoon the nat ure of t he Con~resaional 
power and the effect of its exercise. 
uut t here is little scope for t he appli
cation of t hat doctrine to the tax im
munit y of gover nmental instrumentalit ies . 
The consti t utional Ua unity of either 
gover nment from taxat ion by t he other, 
where Congress i s oilont, has its source 
1n an impl ied restri ction upon the powers 
of t he taxing government . So f ar as t he 
~plication rests upon t he pur pose t o 
avoid interference wit h t he f unctions of 
t _le taxod government or t ho imposition 
upon it of t ho economic burden o£ t he 
tax, i t ia plain that t here is no baois 
f or impl ying a pur pose of Congress to 
exempt the federal sovernment or its 
agencies from tax burdens which are un
substantial or which courts are unable 
t o discern . Silence of Congress implies 
tmmunity nc more than does t he silence of 
t he Constitution. It follows that when 
exemption f r om state taxat ion is claimed 
on t h e ground t hat t h e £adoral covernmont 
is burdened by the tax, and Con~ross has 
disclosed no intent ion with respect to 
t ho c laimed immunity, it is in order to 
consider t he nature and e£fect of the al
leged burden , and if it appears t hat -c;hero 
is no e;round for impl ying a const i t ut ional 
~unity, t here is equally a want of any 
ground· £or assuming any pur pose on t he part 
of Congress to create an immunity . " 

Again, at 1 . c . 602 , 603, and 604: 

"Mr . Justice FRANKFURTLR, concurring . 

"r join in t he Court's opinion but deom it 
appropriate t o add a £ew remarks . The vol
ume of t he Court's business has l ong since 
made impossible t he early healthy practice 
waereby tho Just ices gave exproosion to 
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individual opi n ions . But t he old tra
dition still has relevance when an im
portant sh i f t in constitutional doctrine 
is announced after a reconstruction i n 
t he me~bership of t he Court. Such shifts 
of opinion should not der ive from mere 
private judgment. They must be duly 
mi ndful of t he necessary demands of con
tinuity in civilized soci ety. A reversal 
of a lone current of deci sions can be 
justified only if rooted in t he Constitu
tion itself as an histori c documen t de
s igned for a developing nation. 

"For one hundred and twenty years this 
Court has been concerned with claims of 
~unity from taxes imposed by one author 
ity in our dual system of government be
cause of t he taxpayer's relation to the 
other . The bas i s for t he Court's inter
vention in this field has not been any ex
plicit provision of the Constitution . The 
States , after they formed the Union, con
tinued t o have the same r ange of taxing 
power which t hey had before, barring only 
dut i es affoct l ng exports, imports, and on 
tonnage . Congress , on the other l~d, to 
lay taxes in order 'to pay the Debts and 
provide for the common Defence and genoral 
Uelfare of t he Uni ted States', Art. 1, Sec . 
a, u.s .c.A. Const ., can reach every person 
and every dolla.r i n the land with due re
gard to Constitutional limitations as to 
the method of laying taxes . But , as is 
true of other great activities of the state 
and national governments, t he fact t hat we 
are a f ederalism raises problems regarding 
t hese vital powers of taxation. Since two 
governments have authority u i t hin t he same 
territory, nei t her through l ts power to tax 
can be allowed to cripple t he operations 
of t he other. Therefore state and federal 
governments must avoid exactions which dis 
cr irrlr.ate against each ot her or obviously 
interfere with one anot her ' s operations. 
Th09 P ~ere t he determining considerations 
t hat led t he great Chief Justice to strike 
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down the l1aryland statute as an unam
biguous ueasure of d:scrimination against 
t he uoe by t ho Unlted States of t he Banl<: 
of t he United States o.s one of its instru
menta of c overnuent . 

"The arguments upon which .cCulloch v . 
nar-.; land, 4 ·r"leat . 316, 4 .J e .... d . 579 , 
rested had t heir roots 1n actuality . Uut 
t hey have been distorted by sterile refine
~ents unrelated to affal rs . rnese reline
nents derived author itJ f r om an unfortunate 
remark 1n tho opinion i n l1c0ulloch v . • iary
l and . Partly aa a f l our : sh of r hetoric 
and partly because the intellectual fashion 
of t h e tLnes indul ged a free use of abso
l utes , Chief Just .1.ce •. arshall c ave currency 
t o the phrase t'1at 'th e power to tax in
volves t h e power to destr oy . ' Id . , at pa~e 
431 of 4 Wheat . rhis dictum was treated as 
t houeh it wore a consti t utional mandate . 
But not nit~out protest . One of the most 
trenchant l!linds on t he I.iarshall court, Jus
tice ~lilliam Johns on, earl y a..'"l.S.lyzed t he 
danger ous ~roads upon t he political freedom 
of the States and t he Uni on wi thin t neir 

. r espect i ve orbi ts result ing f r om a doctr in
aire application of t h e g eneralities uttered 
i n the course of t he opinion in ·~ct ull och v . 
1:aryland . The sedtl.ct l ve cliche t'1.a·;; t'he 
power t~ tax i nvolves t he power to destroy 
~1as f used with another assumpt ion , likewi se 
not to be f ound in tho Constitution it~alf, 
n£l.:le l y the doctrine t :"lat t he ii:mluni t ies are 
correlati ve-- because t he existence of the 
national g overnmen t mplics immunities fro ... 
state taxatio1.1. , t :1.e exlat"nce of state gover n
ments implies equivalent imr.l,miti es from fed
oral taxation . \•hen t his doctr ine uas first 
applied . .r . Justice Bradley registered a 
powerful d!ssent , tho forco of which gathered 
rather t"la.Il lost strengt h with t·lme . Collec
tor v . Day, 11 .Ta ll . 113 , 128 , 20 L . Ld . 122 . 

"All t~ese doctrines o!' inter3ovor nrnental im
munity have until r ecently been movinr; in the 
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realm of what L~ncoln called ' e~ici
ous abstract i ons'. The nob of unreali
t y spun from !ars~ll's f~~ous diet~ 
was brushed away by one stroke of . ~ . 
Justice IIo lne' a pen : ' The power t o ta.x 

, is not t ho power to destroy wl1ilo this 
Court sits' . PanhD.ndle 0'.1 Co . v • 
. isaiosippi , 277 u.s . 218, 223, 48 s . Ct . 
451 , 453 ( 72 T . ~d . P57 , 56 A. L. R. 533 
(dissontJ . Failure to exempt public 
functionaries from the universal duties 
of citizonship to pay for t ho costa of 
goverrnnr,nt was hypot L1et ica.lly tra."lsmutod 
into hvotlle action of one ,sover-.:l .• uont 
aca i 1.st the ot:1.or . A ouccesslo ..... of C:e
cisiono t 1 .ereby witMrow from t he taxing 
power of t he States and - ation a Vi)ry oon
slderable ranee of noalth without rega rd 
to the actual workincs of our federalism, 
and this , too , when t he financial needs 
of all gover~nonts b~u~1 steadily to mount . 
Those deoi s1o.ls have encountered increasing 
dissent . In view of the 90werful pull of 
our decisions u~on the courts charged wit h 
r.1a intaining the constl tutional oquilibr iUl1. 
of t~e two other ~reat Engl ish federalisme, 
t ho Canadian and t he Australian courts were 
at first incli ned to follo'\'7 t 11e earl ier doc
trines of thia Court rc£ardine intergovern
mental immunit y . Bot h t he SuJre::ne Court of 
Canada and t h e HiGl ... Court of Australia on 
fuller consideration--and f or prosent pur 
poses t he Br i tish Uort h A..17lorica Act, 30 
31 Viet ., c . 3, and tho Co~~onwealth of 
Austr ali a Constitution Act, 63 & 64 Viet . , 
o . 12, rai se t he sace legal i ssuos as does 
our Constitut ion--have completely re jected 
t he doctrine of intergovernmental immunity . 
In this Court dissonts have s raduall y become 
majori ty op~nions , and even bof ore the pre
sen t decis 1~:1 t•1e ratlonalo of the doctr; ne 
ha.d been un,lormined . 

"The judicial histor y of t his doctrine of 
immunit y is a strikinG i llustration of an 
occasional tendency to encrust unnarranted 
interpr etations upon the Constitut ion and 
t hereafter t o consider merely what has been 
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judicially said about t ho Constitution, 
rather than to be pr imarily controlled by 
a fair conception of tho Constitution . Ju
d!clal exegesis is unavoidable w:.t· l refer
ence to an orcnnlc act like our Constitu
tion, drawn in many particulars with pur
posed vagueness ao as to leave room for t he 
unfolding future. But t :1.e ultimate touch
atone of constitutionality is the 0 -::>ns titu
tion itself and not ~hat we have said about 
it . lieit her Dobbins v . Coll1l!llssi.)ners of 
Er i e County, 16 ~et . 435, 10 L. Ed . 1022, 
and its offspring, nor Collector v . Day , 
supra, and its, can stand appeal t o the Oon
otitution and its histor:.c purposes . Since 
both are the s tarti:~ J!O:Uto of an interde
pendent doctrine, both should be , as I assume 
t hem to be , overruled thi s day . Whe t her Con
gress may, by express legislation , relieve 
i ts functionaries from their civic obligations 
to pay for the benefits of t he State govern
ntents under -rthich t hey live i s matter fol" 
another day." 

The tax on intoxicating l i quor , as set out in Section 4900, 
is a nondiscriminatory tax on intoxicating liquor applied at 
s pec i fied rates . :t could not be L~ fo~ or substance a tax 
upon the United States or i ts instrumentalities, or i ts property, 
nor oou]d it be paid for by the instrument ality or the government 
fram their funds, and the only possible basis f or implying a 
constitutional ~unity from tno ~tate ~1quor rax on intoxicating 
liquor so~d to a gover nment instrumentality, or one of its agen
cies, is that t he economic burden of the tax is in some way 
passed on , s o as to impose a burden on the national governmen t 
tantamount to an interference by one gover nment wit h the other 
1n the performance of i t s f'unct io .... s . T:1e Congress l-lls never 
mentioned in its legislation, nor can the Stato of Missouri 
recognize that the sale or traffic in intoxicat ing liquor to 
the Uerchandise Service Office of t he Un:ted States ,avy for 
use in its oo~ssiuned officers' messes, is a necessary function 
of government, or that such tax upon intoxicating liquor would in 
any manner interfere with the proper functioning of the United 
States U avy . 

In thi s opinion we do not think it is necessary to go into 
t he question of state ~terference with shipments through comcDn 
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carriers originat ing outside t he state and consigned t o a 
commissioned officers' mess l ocated 1n a federal aroa that 
has been ceded by t he State of llissouri t o t he United States 
~avy for navy purposes . In tho case of Johns on v . Yellow Cab 
Trans it Co . , 64 s . Ct . 622 , t he United States Supreme Court 
held that t he State of Oklahoma did not have t he power t o con
trol liquor transactions on t he Fort Sill reservation, having 
pr eviously ceded said terri t ory to t he federal government f or 
military purposes . Ho\"sever, the State of Missouri does not 
presume any power t o .enforce regulatory measures under i t s 
police powers in tho territory. 1n which it has ced&d exclu
sive juri sdi ct ion to tno J.4 avy, and the r egulatory f eatures of 
the Missouri Liquor Contr ol Act are separable from the taxing 
features, and t ho tnxing f oaturos of the Liquor Control Act 
are 1n full fo roe and eff oct in tho ceded terri tory, o.s much 
as 1f no act of cession had been made . 

COHCLUSION 

Thar eforo, it io the opinion of this Department t hat t he 
tax providod for 1n Section 4900 , R. s . Mo. 1939 , must be paid 
on all spirit uous l iquors or winos bofore suoh spirit uous l i 
quors or wines shall be sold or del ivered in tho State of 
I·lis s ouri f or or t o t he Naval Air Station or Coaflt Guard Barraclrs 
1n St . Louis, !is sour i . 

APPROVED: 

J . E. TAYLOR 
Attorney General 

AVO:C P 

Res pectfully submit ted, 

A. V . O.VSLEY 
Assistant Attorney General 


