
M.ARRIA(;ES: 

------

Order of Circuit or Probate Court f or issuance 
of a marriage license immedia~ely should be 
followed by the Recorder of Deeds . 
- - - - - - - - - - - - - - - - - - -

July 1 , 1943 -
Ff LED 

tw. John A. Byrno 
Clerk of the Ci rcuit 
Ex- offi cio Reco~er 
.t<nox County 

Court and /j 
~dina, t 1sso..1r i 

Dear Sir: 

;/e nre 1n r eceipt of your letter of June 28th, 1943, 
1n which you rcquost o.n opin ion fron this depart""iont, as 
follo\ls~ 

"Because of tho attitude of our .c>r obo.to 
Jude a in t he matter of making or der s for 
the issuance of I:o.r riac;e Licenses irlr.lod
intely, I am askine an opinion from your 
office in the f ollowing oo.eos :· 

"1 . A oouple com.inr; in f r om o.n adjoining 
State who are not aware of this new narr i 
a~e law which requires a wait of three 
days. r robate Judge holds thnt he ay 
order tho issuance imMediately . 

'' 2. A boy in the service who is home on 
a fUrlough must return to duty before the 
three day period has expired. Ia this 
sufficient reason for obtaining order 
f r om Lrobate Court? 

113 . Is this office requlrod to issue t he 
Marriage License upon an .order by the 
Probate or Circuit Court evan thoueh there 
is no unuslull condition prosont. 

" I am not quito' clear as to whet'tor or not 
an applicatior rece t vod by telephone or in 

( 
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wr iting can be accepted by this office . 
l leo.se r:!. ve yo-.lr op:n!o:-1 L'"" thia case, 
ala" . " 

7-1- 43 

Section l, ~rtlcle VI , of tho Constltttion, reads as 
follows: 

"The jl.'dicial power of t'Le !:>tate, as 
to ~tters of :an and eq~ity , exce) t 
as in this Constitution otherwise pro
viued , s!.all l' e ves te..t in a Sup rene 
Court, t he St . ~uis Court of Appeals, 
circu~ t courts , criminal courto, probate 
coltrts, count7 coarts and municipal corp
oration courts . " 

Undor the above section of t~e Constitution u1o judi
cial p~rcr is ~ra1te~ to t~e colrts to perform certal· 
duties connected with a judicial !'unction. It Yras so hold 
i n the case of State v . Coleman, 152 S . ~ .• (2d} 640 , Par. 
8 : 

11 Tho jud :cial pover gra ':ltcj to t he 
courts by t•.e con::Jtit ltio is t '1o power 
to ... "'crfor:n what _s generally reco(7llzed 
a:l t~e judlcial ~nctlon--the ~r;inG ~1d 
doterm1nL1G of cases 1n controversy . I t 
includes t hoso incidental powers whteh 
aro u.ecessary ar~d .... roper to the perfor-1-
0..."'lCe of that function . The J?OWer t o 
punish civil co:1tempts, as above def'inod, 
is , for exa,ple, necessary to the exis
tence of a co·..trt of' equity , and the 
powor t o pw ... ls~ as contemnors t hose ho 
actlvely interfere h'i t h t he ~~nctioning 
of any court is equc.lly necessary f or 
its oxlstenc~ . " 

House Bill No . 2~, desirrated ~s Section 3364 of Chapter 
20, as passed by tho Slxt ... - soco11.d General Assembly , reads 
partially as follows: 
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" · ~ · 1 ro~Jided, honever, th.a t said 
license may be iaaued on order of tho 
Circu!. t or probate court or a ~u .... ee 
thereof in VO.CO.tior.. of t. C v01..1. t:t .:.n 
uhlch sald license is applied for, 
without wa:tin'"" three days as herein 
nrovlded, such- l icense being l:::Juod 
only for good cause :Jhotm a: _, b-j 
reason of st~ch unusual cor.d: ti n~ o.s 
to !"'lt.l.'ce such t"'..arr .:.nge ad,.:_ r;n"'>le • .r •• • .t-

11 

Under the above provi~o -1.t can readily be seen that t'1e 
circult or pr obate co'lrt is pcr.for. ing a jud::clo.l function 
uhon he passcG upon t~1e applicat:v. wherein •. e ~ ::..nds a 
co...,d cause shmm, or such unusual condi tio:ns as to ~a!!:e 
sue~ marriage advisable. Clearl y this is a judicial func-
tlor. . As to the <!.' est ion of eood cause sho t'1e upren1o 
Cotu~ of tr...is sto.te in the case of Buttin .... or v . Lly & 
'o.l: or Dry Goods c.,., 42 S . \! . ( 2d) 9( ~ , .?~r . 3, sald: 

"The statute provides that notice of 
the injUr"'J 3hall be (;i ven to tho C ~-
player not later than thirty da~rs after 
t he accident unless t he coMmission shall 
.find that t here Wt'l..S cood causa i'or fail
ure to ci ve such r-ot ice . '.rhe term 'rood 
caus o ' has no f .:.xed ueani~'l.r , 'Jut m~1s t 
depend upon t•:'le circumstarce3 of enc'"' 
case to 'Je deterlilined by the sound dls
crot'lor of tho court . Words and Phrases 
~"~rot ~4"rios, vol . 4, f'"""e 3113; Bra.cl{ett's 
~aso , 126 rle . 365, 138 A. 557 ; , laryland 
Casualty c~ . v . ~0binsor, l{J Vn . 307, 141 
3 . !'. . 225 . " 

In other ~.ords , each .. nrticular ca.so dopond3 upon tho par
ticular facts prese!"'teG. when an ap~liontion ls made to the 
circuit co 1rt or probo.te court !'or tho ·.ssuance of a. marriage 
l icense a. t e. tin.o earl ier than t ... 1roe da. .. s fror:1 the time t he 
application is nade . 

Under the Constitutiol" ot• thio state t h o judiclal power 
is vested solely i n the courts and not in the jud3es . That 
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the judiclal pouor is vested solely in the court3 \7as he ld 
l n t he case of Clar!-t v . Austir, 101 S . •• . ( 2d) 97, , 1. c . 
981, \tllero t : o court, in construinG section 1 of Articlo 
VI of t • .. e Const .:. tution, ,.,hich vests t h e judi cial power of 
t he o tate in the CO'.trts na.":led in tho ace t ion, said: 

"' U~dor tho Const!t ~tion of t n is state, 
t he judicial pot ter is vested solely in 
the c ourts. Const . art. 6, sec . 1, and 
article ~; ~.tisso,tri River ';ele(;raph Co . 
v . l·'irst i at . Dank, '74 111 . 217; In re 
Do::;, 181 Ill . 73, 54 IT . L . 646 , 50 L . R. A. 
519. =~"' K ~ ~~ =~ -, ~ .. !~ .(- ..; :~ • " _,.. •:- ;t. ft 

J t will be apoci£ ically noticod in the partial s oc tlon 
of .r.ouso ..>ill o . 20, supra, t.n.at it spec ifically states "or 
a judge t hereof in vacation of the County in which said 
licen se is applied for . " ~ t hns been consistentl y held by 
t 10 .3upre- ..o Court of t l'l!.s state t :10.t a jud&o i n vo.cation is 
not a court Vlithin tho constltutior-a l r r ovisio" defininc 
judicial power, as set ou t in ~cctlon 1 of Article VI of ~~e 
Constitution of .. ass ourl. The Jupro .11e Court in t he case of 
State v . Lol Jis, 3S 3 ... . (2d ) 98 , l'ur . 3,4, sald : 

" I t will be otecl t lll!.t t e act i r q1~es-
t i , invests t : e j ud.ses of c ' rc .1i t co~!rts 
L"' vacatio..., ·u.:. th ~ur::.sd.:ction ~d o.ut~or-
1 t :,· to 1 .car o.~ dctor:"li!'e contcs ta qf 
pr~na~J elections . ~action 1 of article 
6 of t h o Const i tutio_ .. provides that t~e 
j udlclo.l pcv:or of t'1.0 atnto, as t o ""lS.tters 
of lan ond cqui t: , e'\.ce.~t as ot· .erwi3o 
pr ov ldod 1n t l1o Const:t •ttion, shall be 
ve3ted in t~e co~rt~ na od 1~ sni~ sectio~. 
A j udGe of n c >urt in vacatio~ is not a 
c~~rt . It, therefore, lozically fo llov s 
t .hat, i f t h o '1.earlnr; and deterr.lln ation of 
t lw contest of a prir.~ry election in the 
manner pr ovided in said act is the exorclse 
of jud:clal p~wer, n la~ whic~ atte~pts to 
confer Sl.! Cl" pon:~r on a j ud.:;o 1"1 vaco.tion 
wou ld be in viol ation of section 1 of art
icle 6 of t he Constitution which lod~es 
such power 1n the courts . " ~ 
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This case was thcro a judge of' a c~ rcu it court i""" vacation 
attenpted to decide a nnttor of law iL referoice to an 
election contest. 

Later on, tho Suprene Court, in tho case of State v. 
Duncan, 63 3 . \. . ( 2d) 135, appr oved t ho hol d1nr, ln t he case 
of Stato v . Lolli s, 2uprn . In the case of State v. Duncan, 
63 J . ~~ . (2d) 135, 1. c. 142, t he court, in approving State 
v . Lollis , supra, said: 

11 'l'"no section next says 11' t he peti tlon 
be filed and proaentod in vacatio. tl.~.e 
juae;o to ~ .ll ...:!. nresented s:mll 
forthwith convene the court in spec i al 
scss lon for tho heari!l{; or t~ 1e co:ttest . 
I f t he petitio~ should be prese ted t o 
the judco of an ndjo~1nfi c i rcuit, it 
may be doubted whether he could convene 
i n S?eci al so3oio- t he court of m1o thor 
county and circuit, whero t~e suit is 
pel"..dlnc; , of whlch he i s not jud3e, or 
ullot her he could ' designate t ho daJ ' 
w~en tnat court would hold t he heAring 
(as ~~e section nrovides a few l.~os 
earl!er), but t hese objections ar~ not 
made by relator, nor would t hey affect 
the operation of t he act in most cases 
or invalidate lt ns a whole . " 

The court in that ease also , at paze 143 , said: 

"Li kewise, in cons idor lnc a cause in
volvi~g what ! s ~ow soction 2 , H. ~ . 
1929 ( .10. St . Arm., \ec. 2), a~t11orizing 
a probate j udce L, vacation to reruse 
letters ~1d dlspense with a pr obate ad
uinlstrat1on, t~1is court held in Parsons 
v . Ilnrvoy, 281 I o . 413, 421, e t seq., 
221 ~ • •• 21, 23, the statute as con
stitutional, and, cit".nc earlier cnses, 
t '1o.t section 1, art . 6 , supra, of our 
Const1tutio~, docs not f orbid the exer-
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cisc in ·:ncntion o... qua.sl j ~icio.l ouers 
sub s idiary i;o -tho cn:Jc pol'ld.:. c, but .:. ~ 
o.~. od at t ho tri al of i asues o.nd r onour.ce
"'lC.: -:. t of j ·ld,.... 10,., t .. And, al t:1ou -:;h t he stat
u te did not ex,}rassl.,· requi re ccnfh"tm:.;:!.o:t" 
by t ho pr obate cou:rt i•. tor"l of t ... c nct.io· 
t:>.:-cr .:.:1 vacntio , t:.S..:s court sa.:d the 
vo.cat·· on oi•do::• tTould not bo f inal , ruul tl:'..nt . 
purt .eo o.r; r i ovcd could c}'l...nlloncc t ho 
nction of' t h e jltdt;o b ;) ta'~in~; tin cl:, s tepa 
bc:'oro t ho c o-..trt . ..n t .1e i.lr oa.cl. question 
of ~~tis jud:c:al power, sec, also , 
Johns..>n v . .. aba~h i\. . ... o ., 259 o . v~S-1 , 
545 , 168 s . . . 713 , 715; "'~ ~ v . I~t, .. ~.:nsot1 , 
268 o . 103 , 11&, lf~ ~ ... 7J , IJ~; Stata 
ex t·cl • .~.h11llps v . ~r-:; , 3 1J 'J . "1~' , 3G, 
254 J . . • 05 , rl7 ; .LoX !lc.r"; 1 I .e\7 .. ;.s , 32 
843 , 84.-6, 42 ..,) • ' . ( 2d) • 1 , 22 . 11 

':!' l::s co.3e \.as also nn elect -to 1 contact , but i:;~1o act \mdo:r
\ll.~C~1 t'll) c ontczt ua:::; in•ougll.t ,r :iv"dos n .. oci.f~cnll~r that lf 
n pet· t ,.o 1 f'ot• \; c con teet t us f!lo<l a.-nd rose ted ln vo.ca
t".oJ1 t1c .1uv.r;o tv \7h~.it i'1 prase ted ~f..o-11. f r't."l\'1:th con
vena t ' o c o .lrt ln s~c i.&l soss lon 1:t hcnr L'lL: f. or tho co 1tont .. 

u'1.der 'rouse !. o . 20, sup1·a , t 1oro :s no nr JV _n.:!..o.-: 
t" nt t" ::l '"'Jurt in "a.c~~lon shall il w.ocl" ately cor.vono coul't 
l:1 n spe c nl sosai . • Tn vlm·1 of' t h e o.bcvo co.sos ru~tl au
t'1or-ttloa ~hat 4 a!'t of t '1c r;>r oviso uh.i.ch rands "a judr,e 
t l1oroo.f .:.n vacation" in ~'1.cor ... zt! tutional a.T\d tb.o only \/O.Y 
t hat a liccl'l!lO can be e.ll?1'JGd by the p1•obnte cou:-t or c :1.rc'-l1 t 
co1.u .. t is nl en t ho court is L"'l s\3aslo • 

t a said oofor , ·ood canso nhcmt, depends Ot t '1o ptu~tic
ulo.r i u.cts :t cnc c~uJo and i.f t 1.a circu1 t court or pl•ol etc 
co··rt : " t 1m t t h oro is Silff.icicnt !'ounon for ordor -!l.t~ t • o 
iaa·,c,.. cc o~ o. ~rio.Be ll~enso \:i thout requirinr; tho th!•ao 
da.:, a' .-:1ot:!.cl') , tho.t is pui•olJ a judi c:!.al tatter !:t.nd la finnl . 

t 1o , t 1crsf'ol' O, t · .e opil~ion of' t• .:.s d o part o t t "1n.t 
11' a probn.to court or n c i r cult co··rt , or a jud~·e of· o:i.th or 
court , nhon :;.n seoa!o , n .eo ru o1•dor f or t ho :Lscua::-1co of 
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a marriage l.:..conse :. edintely that ordor sho .. ld be f'ollo\7ed 
by t1e recorder of deeus a~d tho licen se issued . 

In a.nol'ror to tho lattel' art of your reqnost, lr reference 
to t he t10de oi' ;:tng appl.:cat:on , \IO are horeL1 e .closing a 
copy or an opinion rondel"(1(.. o-P t his o.ffice on June 4, 1 J43, t o 
tllo .... onorablo . ari-t ·orris, -rosoc· tinG Attorney, Pi ko County, 
.....v 1llne Greo: , .. l .. nouri, in 1 1 ..... ch we · lJ t' .at a:"l a ppl ication 
for rriagc llco1so undor t ho provisions of' So~t~~n 3364 or 
.Jouae Bill .o . 20, enacted lly t ,te 62ml General \ssembly, need 
not bo per~onall~ ~resented tot.~ ~ec~rder of oods ~y tho 
person~ dos.:.r 1.ng t0 , rocuro .tho l:co .ae to l'Ulrr y- . It "'la:r be 
no.! led or scl'lt b 11,sser.gcr a: rt f pro 1orly exect1ted and 
shouo tho .orsono "11tali1'leJ. to contract mo.trimony, tho R"corder 
of Deoda r::Ul.J ... ssuo t .e l:.ce 1so . 

Tho c~ncllsion in ti1e enclosed onin,. on does not c over 
appl lco.tio:"'W by ~elephono, ..>ut, L.., reading t h e lo.w a.s cited in 
tho opinion, a telephone call would be suf'ficio:lt the sa.~.e as 
if t ho a pplication 11as :r.mllod or sent by mes::;encer . 

APPROVED: 

ROY .c..J'l•l'tnc~ 
Attorney- Go· ... ernl 

WJn:C 

RespectfUlly subm' tted, 

t • J • l'U:t ]; 
Assist ant Attor.noy- &oneral 


