
EXTRADITION: Inform.lltion on felony filed d:i,rectly in 
the criminal court is not a sufficient 
affidavi t be~ore a magistrate for ex
traditional purposes. 

rJiar ch ~~ 19{3 

'& [i (o Fl LED 
mr . Donal d " . ..._,_a k€. r- , 
1Ji rec tor 
Proba t ion and ;srols 
Jefferson 1.1 i ty , ,, isso Jri 

Dear .3ir : 

lc3 

~le are .:.r receiot of your rsqJ.est r·or· an opin ·,.,r , 
u nder date of . arch 5 , 194::J , w.t.~.i ch reads a s fo l lO\'\- S : 

"'lhis de pal't cnt wou.ld l ike to have 
a n oplniot• f r on1 ·cur of'J..'i c e regardir g 
tr .. e 1 ol lmrms prorosi t ion : 

"Appar~rt ly sof"\e ~,f t! e or o secutlng 
attorney ' s in c.Le ..;>t&te insist t llst 
it ls not reces sar1 10r them to se
cure ar.y af.fidavl t fro;n anyone b0-
.fore he ril es a case ~~rectly in t~e 
circuit coUI· t , ar d t . at tlli s sati s 
fies a ll tlte requirements for extra
dition . Ot l.er pros e cu tir:.r; at torr eys 
seen1 to have tL\.. il!e a that extrsdi 
tion can b\.. obtained ~.er~ cases a r e 
fi l ed uirect l y b y the prosecutlr:r; 
a t torney in tr·e e i re t court with
out fi r st havinG a S\"lOrn s tc; tms1ent 
.fr om t he complair,ing witness . ln 
other v·or d s , we are YJonce r i nt; wJ:~a t 
t he r equirements are con ce r nine t h e 
r i gh t of t he pr osecu t 1tg a ttor ney t o 
ins titute cr imi nal a c tions u por. hi s 
owr. informat i or. anC wi thout t he affi
dav i t of the comulaini ng Vlitness , s o 
.fa r as i t invol ve s the r i ght of extra
d i t i on in udss ouri . " 

\ 
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Your main inq'Airy is whether or not a prosecuting 
attor ney may institute criminal actio11s upon his own 
infor matiukJ, and \li thout t Le af -· ida vi t of the co.nplain
ing witness , wl..ere tl:e right of extradition is involved. 

Ti t le 18, D. ~ . c. A. , ~ection 662 , page 284 , 
reads a s follows : 

11\\'hencvcr the execu tive authority 
of any s tate or torritory demands 
any person a s a fugi tive from jus-
tice , of the executive authority 
of any sta te or terr itory towhich 
such person ha s fled , and pr oduces 
6. copy of an indictment found or an 
affidavit made before a ma gistrate 
of any state or terr~tory , char~ing 
the person demanded with having com
mit ted treason , felony or other crime , 
certifi ed as authentic by the gover-
nor or chief rna ·istro.te of the s t ate 
or territory from whence t he person 
so che.r ged ho.s fled , it shall be the 
duty of the executive au t hority of 
the .state· or terri tory to ,.,hich such 
person has fled t o cc.u se him to be ar
rested ard secured , and to cause no-
tice of t he arrest to be given to the 
execu tive authority rnaki~· such demand, 
or to t he a.;ent of such authority ap
pointed to receive t he fusitive , and 
t o cause t he fugitive to b~ delivered 
to such abent when he shall anpea~ . l f 
no such agent appears within six months 
from the time of t he arrest , the prison
er may be discharged . All costs or ex
penses incurred ir. t he a ppr ehending, se
curing and t ransmitting such fugitive to 
t he s ta Le or territory maki ng such demand(! 
shall be paid by such st&te or terri tory . • 
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rhls sect ion a ppears i n t he h~vised ~tktute s of 
,;ti ssouri , 19::39 , \l o l ume ~ , a t p&ge 398 3 , where s0111e o i 
t h e Lni t ed ~t~ tes l.a vrs are set out l.t• our s tatut~.. s . 
lt a~plies t - f 1on1es ard ~i sde . ea nors fo r the r ea s on 
it s t a t es 11 or o ... " r crimes . " \" e are assuming t h a t your 
i nqu iry onl y has r eferer ce t o fe lonies and no t misde
meanors . 

Section 3 f, 93 R. s . .l'i. i ssour l , lvv J , r eads as 
fol lows: 

" ~:o pr osecut ir g or c .t. rcui t attor r1ey 
i n this state shall f ile any informa
tion charging any person or persons 
with any fe lony , until such person 
or persons shaJl f irst ha~e been ac
corded tl'J.e r ie;h t of a preli ni n&r y 
examination before somb ~ usti ce of 
t h e peace in tt e COUI'l t y wher e the 
offense is alle P.;ed to have been com
mitted i n accordance with art i cle 5 
of t h i s chapter . <1nd i f upon such 
hearing t h e j us tice shall det ermine 
t hat t h e alleged offense is bailable , 
su ch perRon or oer so ns shall t her eupon 
be admitted to ba il conditioned for 
t heir appearance on the f i r s t ~ay of 
the next regular t er m and from aa y to 
day and term to t e rm thereaftGr , of 
the circuit court or t h e court having 
cr iminal j urisdi ction i n such county , 
to answer such charges as m&y be pre
ferred aga iPst t h em, abi de sentcr ce 
and j u dgment t .t•c r e in , an d not to de
par t said cour t without leave : Pro
vided , a prel iminar~ examination shall 
in no case b e r equired where same is 
waived by t he person charged with the 
crime , or in any case where an infor ma 
tion has been substituted f or an indic t 
mont as au t h orized by sect ion 3953 . 11 
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Under t bis sect1or no ir formation shall be 1iled 
~ithout first grantin~ t Le de1erdant a preliminary hear 
ing . lt was so hel d in Stale v . llic .. ir:ley, 111 s . \ • (2d) 
115 . 'l'he de em::.ant may waive prel iminary and in tr ... at 
case a prelininar~ is unnecessary . (State v . dichols , 
49 J . l • { 2d) 14 . ) / 

It is necessary in order that a pr~liminary may be 
had that a comT'laint rust be filed beforo a justice of 
the peace , by someono uho is competent to a ct as a witness , 
and it need not be t he complaining witness . 

/ 

.Jection 3n57 h • ..:> . issouri , 1939 , r eads as fol lov;s: 

11'1ifhenover comolaint s Po.ll be made , 
in writir· and upo ... oath, to any 
nagistrate !orGi nbefore mer tioned, 
sett ng forth t lat a felony has been 
committed , &no t he name of the person 
accuaod t !oreof , it shall be the duty 
of such ma£:1 stra t e t o issue a ~arrant 
reciting tho accusatior , and co ~anding 
the officer to · J it shall co directed 
forthv1i th to tc.kE:. t.t>e accu sed and bring 
him before suet. ma3istrate , to be dealt 
with a ccording to law. " 

Under this section the affidavit must be ~ade be
fore a justice of the peace . ~uch an affidavit would 
be sufficient to come within Title 18 , Section 662 , 
u. ~ . ~ . A., supr a . 

Kxtradition as bet een several states is ~overned 
by the Feder a l Constitution , Federal statutes and !<edera l 
decisions . {Keeton v . Gaiser , 55 s . w. (2d) 302 . ) 

'lhe val idity of a warrant of rendition issued by 
the governor of tne surrendering state , in interst~te 
extra dition proceedings , must be determined by ~itle 
18 , u. ~ . c. A., Section 662 , supr a , which r equires the 



Mr . Lonald w. bunker ( 5 ) March 9 , 1943 

gover nor of t he surrer1dering state to ar..rest the f uc;i 
ti ve , upon demand of t lJ.e executive authority of t he 
demanding sta te , upon the productior. of a copy of the 
indictment found , or an affidavit made before a magis
trate . (£x parte ua gan , 245 s • .. • 336). 

Under 1itle 18 , u. ~ . c. A., Section 662, supra , 
where t here is no indictment , t her e must be an affi
davit before a magistrate and it has been held that 
before a magistrate means an affidavit made in the 
presence of t he ma Jistra te and r ot t hat he must act
ually administer t he oath . (Ex parte Davis , 62 s . ~: . 
( 2d) 1086 ) . 

The United States affidavit statute i n extradi 
tion proceedings , r equires an afficavit stating faot s 
of affiants own lmowledge , which would be admissible 
as evidence and sufficient to war~art finding of proba
ble cau se. (Raftery ex r e l . Iluie Fong v. Bligh, 55 F . 
(2d) 18 9) . 

The affidavi t cert ified as basis f or extradition 
proceedin gs must contain !'acts from whi ch t he gover nor 
of t he asylum state may determine that t hE:. re is proba
ble cau se t h tF accused committed t he crime cha r ged , and 
shoul d state facts sufficient to satisf y a ma gistrate 
that probable cause exists . (United J ta.tes ex r e l . 
~cCline v. ~eyericg , 75 ~ . {2d ) 716). 

COl• CLUSl O 1 

I t is, t herefore , the opinior. of t hi s department, 
t hat t he i nforma t ion f iled by a pr osecutlng ~ttorney, 
direct in the c i rcui t court , on a felony , in which 
case t here has been no preliminary hearing , is not suf
ficient for the pur ryo se of extradition , for t he r eason 
t hat such i 1formation is invalid. 

I t i s further t he opinion of t hi s de partment, that 
it is u~necessary for t he complaining witness t o make 
t he affidavit for t he comolaint i n the justice c ourt on a 
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felony , for the r eason th~ t t he compl aint may be f:tled 
by a person ~ho has positive knowledge of t he fact s 
in the case , arcl whv would be a competent Vlitne ss . 

It is a l so the opi nion of thls department , that 
t he proper procedure to tollow in an extr adition mat ter 
is by way of the justice court on a proper complaint 
being fi led before a justice of t he peace which woul d 
be sufficie.nt as ttan affida, it before a ma ,_;istrate" , 
as set out in 1itle 18 , 0 . b . L . A., Section 662 . 

Respectfully submitted 

W. J . rUR.CE: 
Assistant Lttorney Gereral 

APHWV .... D BY : 

ROY McXl'l'TRlC.K 
At torney General of ~issouri 

'WJB :hW 

,· 


