
May take possession of room.s vacated 
COUNTY- COURTS : by prosecuting attorney and may requir e 

personal property of county to be returned 
to the courthouse. • 

kr . John B. Brooks , 
Presiding Judge , 
Grundy County , 
Trenton, Missouri . 

Dear Sir: 

J a.nu~tr) 21 , 1938 

\ , 
FILE D 

I ;l 
We have your letter of J anuary 15, 1938, in which it 

is contained a request for an opinion as fol lows : 

0 Vfuen Charl es Hoover, t ho present Prose­
cuting Attorney of Grundy County was 
elected Prosecuti~ At to rney in the year 
1936, over Rex H. ~oore, the Count y Court 
of Grundy County of llhich the writer is 
Presi dillb Jttdge , had designated three 
rooms on the Third Floor of the Court 
House , well l i ghtad, well heated, wit h 
toilet f acilities , and all reasonabl e 
conveni ences , as and for the of fice of 
the' Prosecutin0 Attorney of Gr undy 
County, wb.l ch rooms had been occupied 
by Rex H. Moore as Prosecut~ng Att orney. 

Also, the County Court fUrnished a set 
of lfi ssouri Reports , a L1fe-Ti~e I i~souri 
Digest, and a set of t he Missouri Annotat­
ed Statutes, tobct Ler wi t h some other law 
books , \hl ch IJr . Lloore had advi sed us it 
was our duty t o purchase . 

When Charl es Hoover took charge of tb e 
office of Prosecut1Db At torney on the 
first day of January , 1937 , he (without 
t he consent of the County Court} moved 
all of t hese law books out of t he offi ce 
of the ProsecutinG Attorney and out of 
~he Court House , and established himself 
in anoti,er office , adjoining t he off ice 
of another At to mey, in a buil ding a cross 
the street from the Court Houue . ' 
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Cllarles Hoove r also l ocked the t hree 
r ooms f orme rly used as t he offi ce of 
the Pr osecutinb Attorney of Grundy 
County, has carri ed t he key during all 
of t he yuar 1937 and unt i l t he present 
day--claiming the r i gh t to lock and 
keep l ocked these three good rooms on 
t he Third Floor of t he Cour t House i n 
Trent on--claiming that s i nce t hese 
t hree rooms hac been set apart as and 
for t he of fi ce of the Prosecuting 
Attorney , he has a right to keep tl1em 
empty and keep t hem locked merely by 
reason of the fact t hat he is til e Prose­
cuting Attorney and that these rooms had 
been s et apart as and for the o/fice of 
the Prosecuting Attorney. 

We have received some advice , Th at the 
County Court is not under any l egal 
obligat i on t o f urni sh any offi ce to the 
Pr osecuting Attorney anywhere . And, we 
have been fUrther advised that even after 
we bave set apart t hese three rooms as 
and for the offi ce of t he Prosecuting 
Attor ney. he has only t he right t o occupy 
t hem-- and that if he does not occupy them 
and use t h em as and for t he office of the 
Prosecuting Attorney, he has no right to 
l ock t he rooms and keep t hem locked--but, 
t hs. t t he County Court h as t he r i ght to 
designate the use of t hese vacant rooms 
(in the absen ce of and us e by t he Prose­
cutinb At torney) un~ er t he provi sions of 
R. S. 1929 , Se c. 2078 . 

The County Court would be glad to have 
your good opi nion at your ea r l iest con­
venience as to t he rights of the County 
Court wi th r eference t o t hese t hree 
vacant rooms, i n view of t he fact t hat 
t he re has be en demand s for space i n the 
Court Hous e durins the past year and even 
at present . and we desire to use these 
three vacant rooms rather t han l e t them 
remain vacant and idle . 

We would be glad to h ave your opinion on 



/ 
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t his point s eparatel y f rom the other 
question prese:"l.ted by us on t his date . " 

Section 2078 R. S. Uo . 1929 provides as follows: 

"The said court shall have control and 
management of th e property, real and 
personal, belonging to the county, and 
shall hove power and auth ~~tty to pur­
chase, lease or recei ve by donation any 
property , real or pers onal , for t he use 
and benefi t of· t he county; t o sell and 
cause to be con veyed any r eal estate , 
goods or cha ttels belonging to t he count y , 
appropr iating the proceeds of such sal e 
t o the use of the same , and t o audit and 
settle all demands aga i nst t he county. a 

Under Section 8526 R. S. Mo. 1929 t he sheriff or jai ler 
shoul d have the cu stody and keeping in charge of t he j a i l. 
This secti on was uphel d i n the case of Kansas City Sani tary 
Company v . Laclede County, 269 s.w. 395 , l .c. 398 i n which 
the court held: 

• -:r:s:-:n~-~-*n~<·iEr:~··:r!** Under secti on 12549 
the jail is required to be kept in good 
and sufficient conditon and unde r sect i on 
12b51 t he sheri f f of t he county has the 
custody, keeping, and charge of t he jail . 
He t herofore h~s fUll au thority t o pur­
Chase all suppl ies necessary to keep su ch 
jail i n c ood and s~ fi cient condi t ion, 
Which i ncludes sanitary condition, and 
needed no authorization by the county 
cou rt t o render t he count y l i able for 
purchases for such jail for s uch purpos e . 
Harkreader v . Vernon Ccunty, 21 6 Uo . 696, 
116 s.w. 523." . 

It has been a mooted ques t i on f or s ome t i me to state 
what t h e dutie s of t he county court are in r eference to furni sh­
i ng offices janitor servi ces , stationery, postage , and equip­
ment for the count y officers~ The courts ~AVe been very l iberal 
in t he i r deci sions in the f urnishing of offices, etc., but the 
statutes do not set out very clear l y what t he county courts 
must do in fUrnishing such facilities. 

In t he cuse of Saylor v. Nodaway Count y , 159 t.!o . 520 , 
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under a s tatute providing tha t t he neces sary expens es in­
cur r ed by the probate court , "for books , sta t ionery , furn­
itur e , fuel and other necessarys shall be paid by the 
county", the court held that the county court was compelled 
to pay the pr oba te j udge for postage stamps in the disCharge 
of his of f ici al duty . 

· In the case of' Ewing v . Vernon County, . 216 Mo. 681 , 
l.c. 692 , involving what the recorder may have for equipment 
and expense s , the court said: 

" ***i!-:E--\<-ri-***-~·:HH~~~- There i s not a word 
in the chapter ( chap. 147) , rel atinb t o 
provi ding chairs, desks , pens , ink, 
stationery, stoves, racks , tables, 
spitt oons , or other offi ce paraphernalia. 
There is even no word rela ting t o a room 
i n Whi ch to keep h is of fice or f'uel to 
heat 1 t. .But when we read ot he·r pro­
visions of t he gener a l statutes relating to 
buil ding a court house and heed t h e under­
l ying t heory that count y of'fices should 
be kept t her e , all question s relating to 
a room vanish ; and when we read i n secti on 
9057 that the recorder of de eds mus t give 
a bond condit i oned that he will del iver 
up t o his successor among ot her things 
'the furniture and apparatus belonging 
to the of fice, whole, sate , and undefaced,' 
we but gather (what we knew before ) that 
the furniture and apparatus do not belong 
to the recorde r , but to the county, and 
under Revised · Stat utes 1899, section 1777, 
are under the contr ol and management of 
the county cour t. *",..~~-*·:1-**~..:-**iHHHr:HI-:P..P.~·•·~**." 

In the c ompanion case of Ewill8 v. Vernon County, 216 
Mo. 698 , the court he ld t hat the sherif~ 's office is entitl e d 
t o janitor service at the expense of the county and it i s 
the <b t y of t he county court t o reimburse the s heriff' f or 
outlay for such s erv · ce. 

In Buchanan v. RaJ.ls County, 283 t..o. 10 , t he Supreme 
Com"t he l d t hat it was t he duty of the county to . furni sh the 
county treasurer wit h suitabl e offi ce apace, heat, l i ghts 
and furnitur e a er vice ·under tbe statute . Section 12136 R. 
S. Mo. 1929 Which provides that& 
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" {.~~~a~--::-::...;:-'.<-~PJ-·;::-::-~:Hr.. . The county court 
shall provi d e s aid county treasurer wi t h 
suitable rooms and secure a vault in the 
courthouse or other bui l ding occupied by 
County Offi cers ...__,.._,_ ... JL' ............ ~"-~'!..!<-''--''.><'~ " , ~-··ri"'" ...... ,. ~~·~:·,.,. .(·,. ·h-,.· ~. ·.,, .. , " .r,c-;\• ,.-,. . 

In many i nstances t here a re no statutory provision s 
for certai n count y and s tate off icor s i n What they sha11 
have f or expenses and off ice equipment, but we f i nd that 
it has been the attitude of t he Supreme Court that wher e 
t he r e is an express grant of pO\ver , 1t carries w1 th it 
s pecial implied po~ors as are necessary to carry out the 
purposes of the author i t y grant ed . 

In a11 of these cas e s the statutes have not been 
expl icit on What should be f urnished each county of f i ci al 
yet t ne courts have adopted a l iberal ivew in the interest 
of eff iciency of t he off ices and the of ficers in the perfor~ 
ance of their duties . The statute does not set out anything 
as to fUrnishine office equipment t o the prosecuting attorney. 
According to your r equest several provisions were made for 
t he prosecuting attorney and he has s een fi t not to take 
advant age of them and it i s our opinion tha t no further eff ort 
be made to have hit use the r ooms provided tor him. 

Under Section 2078 R. S . uo . 1929 aa above. set out the 
county court not only has control of t he county buildings , 
but also t he contr ol or the personal property of t he county. 
The prosecuting attor ney in r emovi.ng the off ice fixture s and 
law library has done s o w1 thout any authority from the county 
court and did r ender tho personal property of t he county void 
as t o any blanke t insurance hol e on t ho proper t y by t he court. 
I n t he case of State ex re l . Buckner , v . McElroy, 309 Mo. 595, 
the l egisla t m·e of t h i s state attempted to pass an a ct which 
would pl a ce t he contr ol of several of the county buildin&s 
under the parol e board which c onsi sted of circui t judges af 
Jacks on County • Missouri . Thi s act was 1n direct violation 
and unconstitutional and was so hel d by t he court. I t was 
unconstitutional for t he reason that it violated Section 36 
of Arti cle 6 of the Jtissouri State Constitution whiCh reads 
as foll ows' 

" In each county the ... ·e shal l be a county 
court . WhiCh shall be a cour t of record, 
and shall have jurisdict i on to trans act 
al l county and suCh other business as 
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may be prescribed by law. The court 
shall consist ot one or more judges , 
not exceeding thre e , of whom the pro­
bate judge mal be one , as may be pro­
vided by law. 

The court in this case also held as follows : 

0 The gist ot this case hovers around 
Section 36 of Article VI of t he Missour~. 
Constitution ror 1875 ~ This section 
reads: ' In each county there sha11 be 
a count y court, which shall be a court 
of record, and s hall have jurisdiction 
to transact all county and su ch other 
business as may be prescribed by law. 
The court sha1:r consist of one or more 
judges, n ot exceeding three , of 111hom 
the probe. te judge may be one, as may 
be provid~d by law. ' By l aw t hese 
courts have been est ablish ed s o a s 
to consist of a presiding judge (to 
be e lected by the whole county ) and 
two aasoc~ate or di strict judges to 
be chosen by the el ectorate of t heir 
respecti vc districts . But what we 
want t o emphasize is the t act t hat 
t he court i s of consti tutional origin, 
and its jurisdiction fixed by t he Con­
stitution. In the l anguage of the 
organl c law such court ' shal.l have 
jurisdi ct ion to transact all county 
*"lHHHi- business.' Other bUsiness may 
be a dded to its jurisdiction by law, 
but no law can take from i t that which 
t he Constitution expressly gives, i . e ., 
that i ~ shall trans ect all county bus­
iness. By Section 25'14 , . Revised Stat­
utea 1919, such court is g1 ven control 
ot all county property, both r eal and 
personal , and vi t h it t he added author­
ity to purchase , l ease and receive by 
donation any property , real or personal, 
f or the county. Likewise we find t he 
power to sell property belonging t o the 
county, and to audit and settle all de-
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mands against the county. Much of 
this s ecti on has stood for many years , 
~nd is and was a l egislative construct­
i on of the Corustitution when i t s peaks 
of transactinb county business . The 
law- makers · understood that the trans­
act ing of county business meant the 
control of all county property, whether 
·such prope rry-was in the nat ure of e1 th er• 
penal or eleemosynary inst itutions . The 
l aw-make r s wo\Ud have just a s much power 
to pl ace the county jail, or t he poor 
f a r.m under the contr ol of a parole board, 
as t hey woul d have t o pl ace t he ~hree 
i nstitutions mentioned i n the pleadings 
herei n . Or, to broaden the field , the 
divers stat e eleemosynary and p ena1 
institu t ions of t he State coul d as well 
be pl a ced in a board of supreme or cir­
cuit judges. The management of count y 
and state property , having no direct 
connection Wi t h. the work of the judges, 
should not be pl a ced in the hands of 
t he j udges . It has been r ul ed that 
courts can appoint agents and offi cers 
connected wi t h the court and look after 
the property wherein the courts are held, 
and many things inc1d ental to the work­
ings of courts, but s uch is not the cas e 
heze . For t h at reason we do not discuss 
or pass upon such mat ters . Here the 
power is conferred, by t he Constitut i on, 
upon t he County Court of Jackson County 
to manage and control the s e insti tutiona 
and no mere legislative act can thwart 
t he Cons ti t uti on. **~·***l\··:t*~h!·-tl-******-lr:P.:- . " 

CONCLUSION 

In conclusion it ie t he opinion o£ thi s office t hat 
the county court i s the so l e custodian of the cou r t hous e but 

I 
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not that part of the courthpn:;. e used as a jail. In view 
of the .fact t hat t here hav.e been dema.ru:::..s for space in t he 
courthouse durl ng the past year and even a t present , and 
the prosecuti ng attorney has seen fit t o vacate the three 
rooms assigned to him, the county court has not only .full 
authorit y to take poss ession of the rooms but also has 
aut horit y to demand that the personal property or t he county 
b e returned to t he courthouse . 

Reapectfully submitted, 

Vi . J . BuRIL1 
Assistant At torney General 

APPROVED: 

J. E. TAYLOR 
(Acting) Attor ney General 

WJB: DA 


