
TRAD~ . NA:ME8: Sec~Section 12449 may 
register brands on milk bottles or cans 

.in the name of the assignee • 

Hon . JJwight li . Brown, 
~ecrut~ry of ~tato , 
Jefft.rson City , }·:o . 

Dettr ..... .ir : 

.t.Ut;'UOt b , 1 937 • F I L E [} 

'rhis dc}){.trtr.ont is in receipt of your renuest for 
an opinion '·hich r eads e~ follows : 

"The enclosed is a copy of a le tter recei V(.•U 

by this co..vartr ent . Uot h:nO\,in[; just ho\1 to :pro 
ceed relutive to chEn~e in roe istration , wo ask 
th~t you pleuse let us hnve your opinion i n t h is 
r:atter . " 

Th(j letter v.hich accompani es the r errue::>t , r ce.ds :: s 
foll ows: 

"I V1ish , on receipt of this letter , yo'l.. ,,ould 
bo kind cnouc.ht to SEind us forrrs for the re ,>istr&
tiou of br~...t.n<.. '-' fo :t· bottles , oase:J , :n.il k and. creHm. 
Cb.11s , \.hich ure no'r1 re ~i~ tered i n your ste.te under 
the nat;e of Tht: ..Jorden Cozn~u.ny . 

\ .o hL. ve u C( uirea thoil' ...>ro.,,>erty t..n.n ,,i&ll to 
cllun.: 't: thtJ rt.. is tru tion on th~~e to .frunk ;.:'illey 
anu ...... ons , Inc . " · 

:.,;ection 12449 H • .., • l!o . 1 929 provi<leL ttU t'ollows : 

"R....C.ucT.t.Cl..ES .t-O •. l IL ..... , CJ. ....... i:J.:' , ...;'l."G .-BJ-... ' .1.JV -
C~ ... ~'ril:'IC.r.T~ . -..1-ny person eD.(~ttgcd in mnut'ucturint; , 
b)ttline , or selling nilk, buttermilA, cream or ice 
ore m in a ny kind of' r c coptuclc , hu virlb tht..o nu.r. .. c of 
such person or othbr mark or do vice pri nted , s u..mp
od cngrl;l.ved , etched , blo\ln, painted or other\iiso 
pcrr.tancntl y fixed upou tho S t..l.iC , mt.y file i n t he 
office of' tho seorett.1·y of otuto for record u ues 
ori ~tion of teo nare , rark or d~vico so used ; and 
ccu.se ~uch description to be printed on ce et..oh 
w·eek for throo ~uccessi ve ' ee:ks in a newspaper pub
l ished i n t he county i r. \,hich tho · principal place 
of busineuL of :ouch person is l oot:4tcd , or if the 
princi?nl place of busine3s of such person is lo
ca ted in t..noth~..; r stute , t hen in the county \lhorein 
t he pri ncipal office or depo t of such person with
i n t he utute of ¥ issouri i~ l ocated . It shu.li be 



Honoro.bl.e .uw:t eht H . 13rown - z- A U ?;US t 5 , 1 937 . 

t he duty of the soorc t,ry of st~tc to 
i st.uo to the par son so fi ling for r c ool'd 
a deuoriptiou ot f:.uo~ nG.r o , 1~.rk or de 
vice in bis of~io~ , to uuly a.ttoLt L 

oert11io .... tc of t:u recur or tho sw:e , 
fo1· \-.lich he ... lu .. ll r~.;;ou.i v~ tho fcc ,;re 
~cribt;d. oy ~tt~-tutv 101 thE; is,;;u"'-100 ot 
ocrti11cutes . In all ,~.JrOBbOUtionu U..'lO.o r 
this urticlo f:>uch O<..l'til i ci..tt. :Jhull be 
;r~~ f~cie oviu~uce of the auovtion ~nd 
O\:ucrshi ; or uucll nw:..e , r..,;.trk or "evioo 
a.1d t he ri jiit of 11he 1)or.-..on .aunou tLt.ruin 
t o !.dopt und uuo tho su.mc . (h . I.J . l Ul D, 
.... e ction 120~0 ) • " 

The rtuos tion pr e"'onteu i n this r o, U<:;~t is \ ,.uethor 
t he o.Jc orotury of ... tate under veotion l244U , ou_.~r ... , r a y re
r egi ster t ho branu~ on milk bottl eo and canu i n the n~n~ or 
t he asu i ..;nee o~ such brttnds . ·, h ila ue ction 1244<J i s not i n 
cluded in the 1.1L.t. )tor 1 30 of t he I ovised ..... t~. tutcs of 1 i~souri 
1 929 \'lhich a&u.l~ ''i th tl'"'a.c m...rlui , Il!.l!leo und t>mbl£. ~ , otill 
the ro , istrt..tion of such name~ or t.ymbolt> a s p1·ovidoa. for 
by o.Je otion 1244' , , .,_.~t. rtG.l..o,;;) of ~ nuturt.. of ~ trt:.de nu1 e and 
l aw appl icublo t o trade names will apply to tllo ..... ttJ.tute in 
questi on . 

A t.ii ilElr oua~ tio n was preGontod i n Ex - pQr tc Goner
a l l..otort. Corporution 347 0 . B. l 047 , 1 926 C .u . 64 fror.' 'hioh 
we uote ut lengt h becaus e t he oueation pr esented the r e i s 
the SO.!""e as thl• one i n t llio c ase . The Coz~r l ssioner hel d as 
follO\ro : 

"it \ oulc. St.O..t clear tr .... t Congroso i ntend
ed in t he act to provide for but a sin r l e 
ro.:;istr~ ""io. ~ ~l,~"" t'le Pat ent O:ffioo 
hus exh~ustud i ts authority und&r the ~ct 
v.hen it f ollo'We thv procedure l t..id do~m 
thor~in . I t wab s~ted thut th~ n llegod 
i nao nvenie.uce ... t~.r1sin'"' 1'1'01 , t:t. tr""nu1'erec 
hu.vin t o estubli::~h it~ titl B in oart u i n 
ct..&E..S \wr ... ~oo tri vib.l to out\ e; i gh t ho in
conv~uieuco to t ll£. public ot ht:.ving t \.O 
coexiotin6 ruui~trations of the o~o r~rk. 

* * * • * 
Tho stt.o.tu to does not prol.ibit the ro -

r o t-;istration of .. tru e-J:;l.Urk by tho tl·on.s 
ferbe , und thord o.ro cortuin h ctvunt &B9S t o 
t he trt~.nsteroe i n having t he !"..ark r otJ_eter 
od i n h i o m:n nat...e . }:'or e:nu.tplo , 1 t ,.,ill 
bo much lesu oxpensiv~ for him to obtain 
r ec.i strution of the n1rk i n t he fo r e ign 
countricu , s ince 1 t \ till not be ne cessary 
to tile copies of t he pupQrs e vicwnoing 
t he trt.nsfor of title ,, i th tho ne oosst~.l'Y 
l e )t..li zu t iona the r eof • und in t ht:. evont 
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of t1 uui t a~-ainst u l ater user tb.e ac rti
fic t.. to of ret:;istrt.tion to the transfe rl;)e 
will bo prima f a cie evidence of his o\mer
ship , ''hereas it he hus to sue on the re 
gistrE-tion ~u.ntou to h ib trb.n~feror he 
will lu.;. ve to prove h is ti t l o unlebs the 
deft.ndt~nt i n tl.~.o .:SUit \.ill stipul a to 1 t . 
* Jo( • * * 

Under this policy it 1~ not belii;) Vud 
t hL t x·c. i0.1tr<...tio .. 1 .;houl l bv r (; fuscd to the 
trunsfero"' ot u tt·u.u.e -~rk unl.ebJ such ra
re >i ... trction i& bpoo1fia&lly forbidden by 
the Lt:... tute or follo\,:, ht:. hn obviou:..ly 
nooe .... ~:JHry i nl'eronoo fl'Ol l tht~ ~tb.tutc . 

Uo ouch proh i bition boing found in 
the utt tute it f ollo\om tlu ... t t he ro ..,iatra
tion hert. &ou ~t uhould be gr ..... nted . " 

Tho " bove c usc \~8 a.p!)rovod. by the; CJourt o f \.JUSto.I!lD 
a nd Bat ent ~~ppvtls in ~anhara Oil Corpor~tion vo ~ooietu 39 , 
Fed . ( 2nd ) 495 . 

It is therefor e tht. opinion of t his dop:...t•tnent that 
tho &ssi ;nee of t:.. ru:.I:le or symbol used on milk bottles or o&ns 
'f:ji.J.y reg i s t e r the Otil'na \.' i th the .... e orotc..ry of ..:.~t~. t o by 1 ollovr
i nr; the proce dure l cid down in ..Jeation 1 244g R . t> . :Mo . l929 . 

( ..-~cting ) 1 t t orney Genera l 

.i~O ' X:LB 

Yours very truly , 

J.u• ,:t{ Y tt . IGJ! ;'J.*r, J'r . 
J~csistt.nt •. ttorncy Genor r 1 


