
CRIMES AND PUNI SHMENTS: A prosecution under Section 
4143, R. S . Mo . 1929, must 
show a wilful and malicious 
intention to destroy land
marks . 

L-·ebruary 4 , 1937 

FILED 
Honorabl e Tom 1. . .brown 
House of Repr esentatives 
J efferson City-~issouri / 2 
Dear Sir: 

This Department is i n receipt of your l e t t e r 
of J anuary 28 , 1 937 , wherein you request an opinion 
embodi ed in your letter as follows : 

11 I have a letter from t he Assist 
ant r~urveyor of • .tercer county , 
1Llssour i , 11Ir . Joseph ... t ewart , wh o 
is also the gener al u t i lity 
surveyor for all of my sect ion of 
the s tate 1 in which he ·states t hat 
in the construct i on of highways 
throughout our secti on he fi nds a 
deplorable condit i on of the 
destruction of surveyor 's establish
ed corners which have been destroyp 
ed by the construct ion of these 
h1F:hways . He 11ives many s pecif1e 
cases v1here he has found nD.lch 
trouble in making surveys and says 
su~y~ya have been very expens ive 
to the farmers who have employed 
him to run t he line ~ . Instead of 
findi ng the corner that hls notes 
give him for a starting point -he 
of ten has to go many mil es to 
find such corner and re- rUn all 
t he old line s over to re- establish 
t Le corner t hat has been destroyed 
in t he construction of highways . 
I will q~ote s ome of his letter 
to me: 
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11 ' Some time a go the lynn fami ly 
called upon me to se t marks for 
t hem to use in d i vi d ing the .. ynn 
farm. 'lhe '·,ynn farm i s along , and 
sout h of Hfghway number 6 in 
Grundy county , and just east of 
Lavies county l i ne . rlighway 
builder s had put service material 
over t he necessar y corners and had 
gone outside t he ol d right of way 
and took up the witness narlcs and 
left no marks so that I was up 
in the air . lbe 'l'lorker had set the 
~rader blades ~o as to t oar out 
same of the corner stones , and 
when it was s uggested t o him t o 
r eplace the marks he said he was 
making roads ; not setting corner 
rocks . It cost fifty dollars to 
have the corner stone relocated . ' 

"He gives me numerous other in
stances in dereer county , and~ 
ovm county of Harr ison. ..tr . 
Stewart's object in writing me 
was to get me to introduce a bill 
to force the hif hway department 
to relocate the corners they 
destroy , but upon investigation 
of the statutes it seernB to me 
that s ections 4143 and 11605 
are all the l aws we need on t his 
sub j ect . I wo~ ld like your opin
ion on this sub ject as to whether 
you consi der them adequ ate so 
that we can fully prosecute t:tose 
people who destr oy these surveyors' 
corners . If the law is not ade
quate I will try to introduce t ne 
b1ll that will cover the subject. 11 

You otate in your letter t hat most of the land
marks and mil eposts were destroyed by highway workers • 
. e are unable to l ocate any statute compelling the 
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Hi ghway Department to restore any such l andmarks or posts, 
in t he event that same are destroyed when the Department 
is building or repairing roads . 

You refer to two ~actions in your l etter wh ich 
mi ~ht c ~ver the situation. Section 4143 is as follo~s: 

".Jvery person who shall will
ful ly or malic1ously , either: 
First ,re'11ove any monument of 
stone or any other durable 
material , created for the pur
pose of designating the corner 
or any other point in the 
boundary of any lot or tract 
of l and , or of the state , or 
any l egal subdivision thereof; 
or . second , deface or alter 
the marks upon any tree , pos t 
or other monument , made for 
t he purpose of designating 
any point in such boundary; 
or , third , cut down or remove 
any t ree upon which a ny such 
marks sha l l oe made for such 
purpose , with intent to de
stroy such marks , shall , 
upon conviction, be adjudged 
guilty of a .niademeanor. " 

The other section, namely, 11605 , is as follows: 
' 

"It shall be the dlu~y of every 
uounty surveyor and every deputy 
county surveyor to r eport as · 
soon as practicable all violations 
of l aw r e lative to the destruction 
of landmarks that come under t heir 
observation, or of which they have 
knowl edge , to the grand jury or to 
the prosecuting at torney of t he 
county in which the violation 
oc cur s . " 
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The latter section is merely a dut y imposed 
vpon t he county su rveyor and deputy covn ty surveyor 
with respect to vtolat1ons , and no prosecut i on could 
be maint ained under said sect · on, so that in reality 
t he only seet1on which i~ truly a penal section is 
Sect i on 4143 . Your attention i s called to the fi rst 
sentence of said Sect ion which uses the words "s' all 
willfully or maliciously . '' Applying t he ~ect on to 
highway employees and offic i al r wL.en l andmar ks ar~ 
destroyed, do the elements ' Yii llful l y and maliciously ' 
accompany t heir acts in every case . In most ' instances 
we assume tt~t t he l andmarks are destroyed accidentally , 
and not i n t ent ionall y , on the part of t he ~~ghway ue
partment . Ordinarily , when a statute denounces a 
cri me a a a ~lsdemeanor a wrongful intention is not 
necessarily an el ement of proof . 

The KansaE Ci ty vourt of Appeals has construed 
11 w1l lful l y•and maliciously" , ao used in &act ion 4143, 
Rev ised Statutes ~ssouri 1929 , in the case of State 
v . J:er guson 82 .u.o . App . 1 . c . 585 , in the f ollowing 
lansua ge : 

11 It is quite true that in mis
demeanors a wrongful intent is 
not necessarily essential . Por 
instance, a sal e of intoxicat
in~ liquor to a minor is an of
fense , regardless of the belief 
of the seller t ; at he wa~ of 
a ge . So of many cases af f ect
ing the revenue , especially 
t hat of the ~ederal gove r nment . 
~he legi s lature , on account of 
t he facility of evading the 
la~ , cuts off all opportunity 
to do so by broadl y declaring 
t he act i tself to be t he offense . 

11 .Jut here , t he offense consists 
not alone in moving a corner 
stone , but !n willfully moving 
it . That is , in moving it know
ing i t was a corner s tone . A 
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man mi.~t move a stone in the 
most innocent way , and under 
c i rcumstances where no one would 
have t houp:ht of it being a cor
ne r stone , ye t , if it afterwards 
turns out to have been , in fact, 
a corner stone , he surely ought 
not to be cl:a.rged wi th a viola
t ion of t his statute , notwith
standing he intentiona l ly ~oved 
the stone . The act l ackH the 
stat utory e lement of willful ness . 

"There are many cases Yrhere the · 
s upr eme court of this and other 
state~ r~ve held in grave fe lony 
cases , that, willfully merely 
meant , intentionally . LUt t hose 
are cases which involved other 
t e r ms o t definition to make out 
t he offense - terms which neces
sarily showed wr ongful motive . 
So w i l e in such ca nes, murder 
f or instance, willfully would 
mean intentionally , yet the 
further words defining the of 
f ense demonstrates that it must 
be a wron~ful intenti on . I t 
would not be allowabl e , of course , 
in a case of l'lurder to instruct 
t l~t willfully coul d mean an 
innocent act d one intent ionally . 

11 .1-he statute in que s t ion by usi ng 
t he wor·d willfully meant more than 
t he mere vol unta r y act; it meant 
to imply a wrongful act . ~erely 
doin~ an act intention~lty, that is , 
not accidentally , will not fil l the 
definition of a misdemeanor which 
requires t !1at 1 t s hll be done 
wi llf ully . The vol untary act s houl d 
be with a bad or an unlawfUl purpose . 
~tate v . Pr eston , 34 .is . 682 J 
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Commonwealth v . ane aland , 20 
1ck. 220; Har~on ~ . South 

Sc_itnate 115 . lA ~fl . 336 ; Fuller 
v • .1tailwa~- , 31 Iowa, 204 ; 
Felton v . Un1 ted Stat es 96 tr . ~ • . · 
699; 1 ~ishop 's vrim. ~w . se~. 
428." 

CON LU~ION 

.1e are of the opinion unless 1 t could be shown 
that the employees of the n tghwa:'t Department willfully 
and maliciously dextroyed the landmarks, no prosecution 
could be maintained under ~eetlon 4143. Therefore , the 
pre~ont law, in our opinion , i s not adequate to pro
teet the landmarks i n every instance . 

Re spectfully submitted , 

o.~....L IV H • • NoL•:N 
hSsistant Attorney General 

J. , • l'AYLOR 
{Acting ) Attorney General 


