
ThADE-MARKS : Resemblance between two trade names a c ~ o raise 
a probabi lity of public mistaking one for the 
other may not be registered. 

A.pri 1 16 , 1936. 
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Hon. Dwight E. Br own, 
Secretary of State, 
~efferson City, Li s souri. 

12 1 
Dear Si r : 

i7e are in rec e i p t of your request for an opinion 
under date of April 11, 1936 , as follows : 

"1/e have an appl lcation froL1 Clif ford 
7armer of Springfield , . o . , to register 
his mi l k receptacles under Secti on 
12449, t he name bei ng Rolling Acres. 

" 'Jnder date of r eb . 9 , 1933 we r es,istered 
hOllinc Aere Jairy for _ iss Edith Har sh 
of St . I .. ouis . 

"Pl ease advise if' this regist ration vrould 
pr event Lr • .t· ar .. le r fro1. regist ering his 
t rade name." · 

;te res pectfully direct your attention t o an opinion 
rendered you under date of' June 2 , 1933, wherein a simil ar 
question v;as raised and wherein we stat ed a's fol lows: 

"But if it be contended and conceded the 
' N~~s ' of e~ch company a r e not ineligible 
for registrat ion under Section 12449 , F. . s . 
of :..o . 1929, because t he words us ed are 
geoera~hical and descr i ptive only; still 
for anot her legal reason , the ' South St . 
Louis Dairy CoLpany ' is not enti tled t o 
re~i stration under saia vection 12449 . 
It is true t he South J t . Louis J a iry 
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Con·pany has soLe words and features , in 
its naue , brand and devjce, not found in 
the nar:J.e a"1d brand and device of t he 
·· t . Louis :Jalry Corn~ny but t hat .· l one is 
not sufficient to render the naae and brand 
eligible to regist ration under existing 
conditions . 

"Tne rule of l e.\; is , if the resel..lbl anc e 
bct , een t he tr~o t rade na .... es is suff i cientl y 
close t o raise the pr obabi l ity the public 
~bht ~istaKe one co~pcny ' s product for the 
otter , in such event the latter appl i cant 
for ret;istra.tion i s not entit l ed to r egi ster 
his or its trade name , ~~rk or devi ce a s 
t l1e case • .ay be. The na!..le ' St . Louis Dair y 
Co~ ... puilJ ' and ' Sout h :Jt . Louis Dairy Co.c1pany • 
ani the wording ~n the bottle~ ot the two 
CO!~t)anie!l c.n:i ~o far as -:m c" n see by the 
drewinbs , the shape and s ize of t he bottles 
of t he t ·No co. ·panies are so siLrilar and the 
rese1Ublallce between t he t \tO t r·ade names and 
t~ie bottles and t he uor<is t ::tereon is suf­
ficientl y c lose in t he opinion of this 
Depart~ent to r e ise a probability of t he 
public oistaking one eonpany ' s product for 
tha t of t h e ot her &nd therefore it is our 
opinion , as the ~t . LOuis ~airy Co~~any was 
regi stered in October , 1932 , and recei ved a 
certificate of registration froill t he Secr etar y 
of State , t hat t he ~outh ~t . Louis Dairy 
Co:m.pany can not now legal ly register bo t tles 
and the words t hereon under ~ection 12449. 

sanders v . ut t , 16 :. • .t.. 322 ; 
Sanders v . Jacobs , 20 ~: . ~ ... l . c . 98 ; 
k cCartney v . Garnhart , 45 1:o . 592 ; 
Ga .... ble v . : t ovenson , 10 !.: . !... 581 . " 

The r esewblance between th~ two t rade name s "Rol ling 
1~eres" and "nollinc;> _ .. ere Vair y " a r e sufficiently c lose t o r a i s e 
a probabi li ty of the pub l ic ~istaking one company 's product for 
t hat or the other , und t herefore i t is our opinion, a s 

' 
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~ss Har sh of ~t . Louis regi stered the trade name of "r.oll1n g 
.. ~ere .:Jal ry" on ~ ebruar y 9 , 1933, and received a. certificate 
of re&istration fror~ t he ~ecretary of ~tate, t hat Lr. Fa~er 
can not now 1e~a1ly register his trade na~e <oll ing Acres• . 

APPROVED: 

J'OHN H . ilui ! ... .Jt!., , Jr . , 
(Acting) Attor ney General . 

),ffl : HR 

Hespectful1y submitted , 

n~ . ORH SA\!YERS , 
Ass1~tent Attorney General. 


