sy

TRADE-MARKS: Resemblance between two trade names'aa L0 raise
a probability of public mistaking one for the
other may not be registered.
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secretary of State,
Jefferson City, iLissouri.

Dear Sir:

#e are in receipt of your recuest for am opinion
under date of April 11, 1936, as follows:

"iJe have an application from Clifford .
Farmer of Springfield, lo., to register
his milk receptacles under Section
12449, the neme being Holling Acres.

"Under date of Yeb. 9, 1933 we registered
Rolling Acre Dairy feor 1 iss Hdith Harsh
of St. lLouls.

"Plesse advisge if this registration would
prevent ilr. Ferser from registering his
trade name."

We respectfully direct your attention to an opinion
rendered you under date of June 2, 1933, wherein a siumilar
question was raised and wherein we stated as follows:

"But Iif it be contended and counceded the
'Hames' of each company &re not inmeligible
for registration under Section 12449, R. S.
of Lo. 1929, because the words used are
geographical and descriptive only; still
for another legal reason, the 'South St.
Louis Dairy Company' is not entitled to
regzistration under said Section 12449,

It is true the South 5t. Louls Lairy

1




Hon. Dwight H. Brown -2=- April 16, 1936.

Company has sowe words and features, in

its name, brand and device, not found in
the name and brand and device of the

St. Louls Dalry Company but that :lone is
not suffieient to render the name and brand
eligible to registration under existing
conditions.,

"The rule of law is, if the reseublance
between the two trade naues is sufficiently
close to raise the probability the public
might uistake one company's product for the
otLer, in suech event the latter applicant
for registration is not entitled to register
his or its trade name, mark or device as

the case may be. The name *'St. Louis Dairy
Company*® and 'South 3t. Louis Dairy Company'
and the wording on the bottles of the two
ccampanies and so far as we cun see by the
drawlogs, the shape and size of the bottles
of the two companies are so similar and the
resemblance between the two trade names and
tiie bottles and the words thereon is suf-
ficiently close in the opinion of thils
Departuent to rzise & provability of the
public mistaking one company's product for
that of the other &nd therefore it 1is our
opinion, as the 5t. Louis Dairy Compeny was
registered in Cctober, 1932, and received a
certificate of registration from the Secretary
of State, that the South 3St. Louls Dalry
Company can not mew legally register bottles
and the words thereon under Section 12449,

Sanders v, Utt, 16 Ii. A. 3223
Sanders v, Jacobs, 20 ., 4. l.c. 983
kcCartney v. Garnhart, 45 Lo, 593;
Ganble v. Stevenson, 10 . A. $81."

The resecblence between the two trade nemes "Rolling
Aeres™ and "rolling ..cre Dalry” are sufficiently close to raise
a probability of the public uistaking one company's product for
that of the other, and therefore it is cur opinion, as
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Wiss Harsh of 5t. Louis registered the trade name of "xolling
Acre Lalry"™ on rebruary 9, 1933, and received a certificate
of registration from the Secretary of state, thet Lr. Farmer
can not now legally register his trade name "Rolling Acres™,

Respectfully submitted,

WM. ORR SAWYERS,
Assistent Attorney General.

APPROVED:

JOHN W. HOFFRAN, dT.,
(Acting) Attornay General.




