SCHOOIS: ' Procedure for election and dis-
COUNTY AND TOUNBHIP FUNDS: tribution of county and town-
ship school funds.,

October 1, 1946 . | Fl ’L ED

Honorable F, M. Brady

A

Prosecuting Attorney
Denton County

Warsaw, Miesourl

Dear Mr. BErady:

Tiis ig in reply of yours of recoent date whe =in you
request an officlisl opinion frum this denartment on the
following atatement of facts:

"I would like to have your opinion with
roference to sections 10378,1 and
10376,.,2, concerning ‘'Annual distri-
bution of capltal of liquidated county
and township school funds - petition for
election', and *Election on distribu-
tion of funds - notice - ballots -
distribution of funds,'

"Geotion 10378,1 provides for the eall-,
ing of an selection to declde whether

the qapital of the fund ls to be dis-~"
tributed annually by the onunty court,
upon petition of 5% of the voters of the
county, and seeticn 10376.2, ~rovides
for submission of such nroposal at &
spacial election to he held for that
purpose within sixty days after the
filing of the petition therefor,

"I would like vo know 1+ this nuestion
can be lerally submltted at a Genersl
ileetion, sueh as will bve held 1w tihis
state on Novembo:r 5th., of this year or
if such matter ean only be submitted at
a =neclal election called for suchk pur-
pose, unon proper petition helng filed,
(assuming o' coursc that proper petition
is 7iled with the county court so that
proper notice can he given haefore such
Ceneral Blection as nrovided in seetion
107576 42)

"I would alego like to know if, when the
propositicn for snnual distribution of
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the school fund has been av»nroved by the
voters, the county court should prouveed
to distribute all of the principal of
such funds then on hand, including any
accumulated interest, and then therc-
after distribute whatever accumulates

in such funds annually.”

By Article 9, Section 7 of the Constitution of 1945,
provision 1is made Tor the ligquidation and reinvestment of
county and townsulp school funds. ©Sald Section 7 resds as
follows: .

"All real estate, loans and investments
now bhelonging to the various county and
township school funds, except those
invested as hereinafter provided, shall
be liquidated wlthout extension of time,
and the proceeds thereof and the money on
hand now belonging to said school funds
of the several countlies and the city of,
5t. Louls, shall be reinvested in repis-
tered bonds of the United States, or in
bonds of the state or in approved honds
of any city or school district thereof,
or in bonds or other sccurities the pay—
nent of whioh are fully guaranteed by the
United States, and sacredly preserved as
8. county school fund. Any county or the
city of St, Louis by a majority vote of
the qualified electors voting thereon may
elect to distribute snnually to its schools
the proceeds of the liquidated school fund,
at the time and in the manner prescribed

. by low, All interest accruing frow invest-
ment of the county school fund, the clear
proceeds of all nenalties, Torfeltures and
fines collected hereafter for any bhreach
of" the penal laws of the State, the net
proceeds - from the sale of estrays, and all
other moneys coming into said funds shall
be distributed annually to the schools of
the several counties accordine to law."

It will be noted that this section of the Constitution
provides that the counties by majority vote of the qualifled
electors may elect to distribute the school Ffunds annually
in the manner prescribed by law. By virtue of the suthority
~ conferred by the aforesald section. or the Constitution, the
863rd General Assembly enccted Senate Bli'1l No. 186 which was
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approved on April 26, 1946, and carried an emergency clause
whieh bill, insofar as it relates to the subject of your
inquiry, provides as follows.

"Section 1, whenever there shall be pre-
gsented to the “ody having in its charge the
.canital of the county and townshin school
funds of any county or the Clty of St, Louils.
a petition, slgned by qualified electors
of sald county or the City of St, Louls
equal in number to five per cent of the
voters casting a ballot in said .county or
the City of St. Louls for the office of
~governor at the last nreceding general
gleotion at which eald office was voted
upon, »rayins that the proposal be sub-
mitted to the gualiried electors for making

- annual dlstrlbution of the ecapltal of the
liguidated school fund, such body shall
cause an election to be held upon said
proposal,

"Section 2. baid prooosal shall be sub-
mitted ot a speelal clection to be held for
that purpose within sixty days after the
filing of the petition therefor.* *

nk ¥ ¥The rgsulta of the ballotlng at each
election nrecinct shall be certified by the
Judges of election of such election pre-
cinet and attested by. the elerks and trans-
mitted to the body having control of the
capital of the county and township school
funds, which sald body shall, from such
rasults so certifled and atto‘ted, within
ten days, determine whether the nronosal

to distribute annually the liquidated
copltal of the coounty and townshlp school
fynds has recelved a majority of the votes
cast in the county or City of S5t. Louils
wherein such election shall have been held,
If the proposal to distribute annually the
capital of tiie liquidated county and town-
ship school funds shall receive a majorilty
of the votes cast, the body having control
of such county and townshis school funds
shall proceed to thereaiter distribute
annually such liguidated funds to the school
distriets, The accumulated balance of such
funds shall be apportioned on or hefore
August 31 of each year, until sueh funds are
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ligquidated and saild apportinnment shall
be based upon the last enumeration on
file in the ofilce of the county eclerk.* *n

- Your inqulry eoes to the rquestion of whether or not the
speclal election held under authority of this act may be held
on the samns day that a General Election is held, In connection
wlth a question similar to this in that the question of
whether or not a speclal electinon for the purpose of voting

‘bonds could he held oh the same day that the Generasl Election

was held, I find that this department on December 29, 1945,
by an oninion to Mr, Bradford, prosecuting ettorney of
Phelps county, held that = snecial election for the purpose
of voting bonds could he held on the same day that the
primary or a General Election is held, We are enclosing a

copy of that opinion with this opinion.

Vie. do not find where a similar question has been hefore
our courts; however, we find that in the State of Illinois
in the case of Peonle Ve czarneckl 143 N. E. 840, 3112
Illinois 271, the court had hefore it the questinn of whether
or not the electiin of a state senator to rill s vacancy who
was elected at a speclal eleetion could be held at the same

.time that the (leneral fleotion was held., It wa: held in that

case that the special eleotion to £111 the vwacency could be
held on the same day a8 the General Election, even though 1t
was classed as a speeial eleetion, The reasoning of the court

was to the ofiect that 1t was a sp\cial election to fill a

vacancy in office and that did not necessarily nrohinvit the
holding of the election on the some da, thet the General
Flection was held, . '

In the case of Furste v, Gray, 42 S, W. (2nd) 889, the
Court of Appzals of Kentucky had bhefore it the questinn of
whethsr or not a special electinn ecould he held oh the same
day that the General Blectlon weo held. At 1. c. 891, the
court, in discussing the question, said: '

"Seetion 148 of the Constitution provides:
'Not more than onc election esch year
shall bhe held in this state or in uny
city, town, distriet, or county thereof,
excent as otherwlse nrovided 1n this
Constitution.? * * * »

tarzument that this section anwplies in this
case 1s answered by a reading of it in
connection wlth sectlon 152, wherein it

was 'othsrwise provided' that vacaneles

in the General Assembly may be fllled by
special election and in such manner as may
be wrovided by law. True, the time for
holding the speclal cleétion may by the
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wrlt be fized for the cume day os the
goeneral electiun, thst being in the dis-
eretion of the olfiicer ivsuing the

wrld, but it is no less a sneclal
eleotlon, and the issuanee of the writ
no less vnreregulisite to its vaolidity."

From exwninatinn of the act, we find that the only
requlrements that the body ecalling the election must meet
are that the proper petitions shall ‘be fi'ed and that the
election shzll be held within sizbty dsys after the riling of
these petitions., No provisious are made 1 the bill whereby
the electlion cannot bs held on a Geneorel Blection day or
wherein they must be held at a time prior to or alter a
General Election. That belng the ease, we can See no reason,
why the election under this act may unot be held on General
Blection day provided sufficient notice of the election has
been published,

On your second gueatlon as to vwhen the c¢ourt should
proceed to make the dilstributlon of funds vrovided for in the
aot in case the voters at such an electlion unprove the »ro-
positi n for distributio:.. ol thé funds, As noted in the
foregolng provision of “eotlnn 2 of tue aot it is orovided
that 1f the »sroposal for the distrinution of the fund recelved
a nmajority of the votes cust, the hody havin@ control of the
funda shall orooeed tuﬂreuftcr to distrioute snnually such
liguidated funds to bthe distrietss Then 1t 1g nrovided that
the accumulated bulance o such funds ghall be apportioned on
or beiore August 31l o each year unbtil such funds ure ligui-
dated, These provisions orf the acht show clearly that the law
makers intended thnt thuse Punds he distrivuted annually, and
that they be apsortlonad ou or helors uugu)u Al 02 each year,
The act only 1aquir%" the county court to distrivute the Tunds
annually and such Siatribution must he mudo on o hetore Auzust
31l Then it scems bthat the time of divbridbuti o would be leit

at the discretion ol the county sourt provided it ie made

annually oad om or before Ausust 3L of sach youl,

CONCLUSLGN

Trom the Jeorazgolngs, it 1s the opinion ol th
that the special olection, wrovided, Por undow he;w*‘
186 of tihce vsrd Generel Asscably for the purpuse ol tes
will ov the voterg o to wheha.r or nol Lo county and tovin=-
shin gechool vuneg shall e distribuled snd ansorivioned; nay He
held ouw the Genoral dlection duy in Yovaomber, 1946, provided
surrvicisent notice ol saild zleeti n hes bdeen sublished, We are

s

further oi tho opinlon that iv a mojority od the voters voting
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at seid election vote in favor of the proposal to distribute
the sald sehool funds, then the county court may distribute
such funds ot any time before August 31, following said
clection, , N

Respeotfully submltted,

TYRE W. BURTON :
Assistant Attorney General

APPROVED:

'3; E. Taylor
Attorney General

TWB: VLM




