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COMMISSIONER O:, AGP.I

CULTURE : EMBARGO: Neither has authority t Q 
issue embar go prohibiting 
shipment of apples into this 
state. 

8'fAT], BOARD OF HEALTH: 

Janua ry 18 , 1936 • 

.~...r . J . C. Breshears, 
Co~.illli s si oner , 
Depart~ent of A6riculture , 
Jeffe rson City , 1...issouri • 

.Jear Sir : 

This will e.cknowl edt...e receipt of your inquiry 
which is as fo llows : 

".fe have just received by tel egr an from 
Fred 1:-errill of Chi llicothe , 1-issouri , 
t he followi ng i nformation : 

" ' \/ester n shippers of defrosted apples 
are undermining price schedules of 
Lissouri grown app l es by dumping this 
inferior qual ity fruit a t l ow prices 
stop . Peddlers re~ove li ds stamped to 
show low keepi ng qua l ity and buyers a re 
deceived by l ow pr i ces stop . Nebraska 
reported to have pl aced embargo and 
Kansas i s preparing same can we institute 
i mmediate proceedings to protect our 
mar ket a ga inst dumping? ' 

''It appears t hat I..issouri apple growers 
are go i ng t o suffer heavy financial loss , 
and we pr ay you to prompt l y a dvise us if 
k issouri ha s a ny l aw under which action 
can be taken concerninL this matter. If 
so , under what section or sections , and 
what Department of our State Gover nment 
is vested with such authori ty?" 
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~ie construe your question to be, ha s your depart
~ent or t he State Board of Heal th t h e authority to issue an 
eoba r go prohibiting the ship~ent into nnd sale within 
Lis so uri of apples whi ch are of an in.ferior keep inc quali t y, 
and which app l es are later sold to t be consumin£ p ub l ic of 
.A.-.issouri without. such consuru.ing publ ic knowing that such 
appl es are of s uch grade , t Le apples , when sold to s uch con
suming public , having been taken out of their origina l crates 
whi ch show the true keepin~ qua l i ty t hereof and bein£ sold 
from other containers? 

Laws of ~issouri , 1933 , pa ce 166 , abolishes the 
State Boar d. of .agriculture and a number of other boards and 
transfers their duties to the Commiss ioner of Agriculture , 
and the duties of such abolished boards are continued in the 
St a te Uepartment of Agriculture and t he Commdssioner of 
Hgriculture . 

Under the provisions of the i~issouri Pl ant Law , 
Section 12378 , R. s . :.o . 1929 , provide s that the board may 
establ ish a quarantine and make rul es and r egulations pertain
ing t her eto . 

Section 12379 provides t ha t when t he board finds that 
there exists in the state a dangerous i nsect pest or a dant eroua 
pl ant disease new to the state , and that its s preading shoul d 
be pr evented, controll ed or er adicated , it may adopt provisions 
to t hat end . Hm1ever , this is under the Article deal ing wi t h 
t he h-i ssouri Pl - nt Law and is not a uthori t y for your preventing 
t he duopi n& of app l es into this state from outside of the state . 

Section 12626 , Laws of hissouri , 1933 , pabe 169, 
transferrinb t he duties of the State ~arketin& Bureau to the 
Co~ssioner of ngriculture , provides in part a s foll ows: 

"Said comr.1issioner shall have authori t y 
to conduct shi ppin& point and terminal 
mar ket gradin~ and i nspection service a lone 
or i n co- oper ation with t he U • ...> . department 
of a~riculture and to license inspectors , 
issue c ertificates on t he pro ducts inspected , 
deter mine and collect and pay a reasonab l e 
service char s e on t he wor k done , and do each 
and every act necessary to render said grad
ing and inspection service of greatest val ue 
t o ~issouri a~riculture . " 
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Under t he .. u-ticl e dealint;. wi th .St o.ndardi ze.tion E-nd 
Inspection of Agricultura l 1-roduct s , Secti on 12629 , R. s . ~ ... o . 
1929 empowers the co~ssioner , after investigation and 
public heari nc , to f ix ~nd pronul(~te official s t andards for 
£radinb ~~d cl assifying any or all agricultural pro cuc ts 
gro~m or produced in t his stat e , and to fix and promul gate 
offici a l standards for contai ners of farn products and change 
any of t hen. fror:: time to ti.:J.e . 

Sections 12630 end 12631 a uthorize the commissioner 
to pr omul gate standards or any a lter ati ons or nodifications of 
s tandards and to determine t he date of effect i veness thereof , 
and author ize t he commiss ioner to promul t ate as the official 
standard for t his state f or any abr icultura l product or con
tainer t h e standard for such pro duct or container which may 
have been prouul ba t ed or announc ed ther ef or under the authority 
of Congress , a.r~d author ize hi ..u to coope:ate with t he United 
States or any depart~ent thereof . 

Section 1 2 638 provides as follows : 

" I f any quant i t y of uny agricul tura l 
product shall have been inspected and a 
certificute issued her eunder showi ng the 
gr aQe , classification , quality or condi 
tion t hereof no person shall repres ent 
tha t t he trade , c l assification , qua lity 
or condition of s uch pro duct ~t tre time 
and pl a ce of such inspection was other 
than as shown by s uch certifica te . .~en
ever a ny standard for t he bradi nL or 
class ificat ion of eny a6ricultural product 
becomes effective under t his a rticle , it 
shall be unlawful i n or i n connection i tb 
any transaction or transactions involving 
such product in commerce subject to the 
jurisdi ction of thi s state or in any 
~ublication i n this state of a nri ce 
or ~rices for or in con~ection wi t h s uch 
t ransaction or transactions for any person 
to indic t te the gr a1e of any a gr icultural 
product which is of or with i n the grades 
fixed in said s t andard for s uch ~re duct 
by any name , descr i ption or desi c~ation 
or any syste~ of names , descri pt i ons or 
desi ( nations not used in se id standard • 
. fuenever any standar d for a contai ner 
for an a gricultural product beco~es ef
f ective under this ar ticle , no person 
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thereafter shall manufacture for com
merce within the jurisdiction of this 
sta te , or sell , ship , or o A~er for sale 
i~ such co~erce any cont ~iner, either 
filled or unfillea , to which the s tandard 
is a~plicable which does not compl y wit h 
such standard subject to s~ch tol erances 
a s ~y be per~:tted under this article • 
.. my person violating t his section shall 
be e,ui l t y of a mis deu eanor and upon con
viction t hereof sh~ll be fined not less 
than ~25 . 00 or not fuOre than vl OO . OO . " 

vection 12639 provines as fol lows: 

''Prosecutions under this a rticle shall 
be be0 un ana c~rried on in the same 
u. nner as other prosecutions for ~is
de~eanors in t his state . " 

unaer t he Artic l e dealin& with Co~ssion •• erchants , 
Section 12648 , a.LOn0 other thin~s , defi nes "far .l.l.l. prouucts" as 
fo llows : 

"The ter w ' far~ products ' shull , except 
as otherwise provided , include all 
agricultural , horticultural , vegetable 
and fruit products or the soil , oeats , 
narine food products , noultry , eggs , 
dairy products , woo l , hides , feathers , 
nut s , and honey , but shall not appl y to 
seeds sol d at retail , nor incl ude timber 
products , tea, coff ee , or pelts of ~ur
bee.ring anitlll l s . " 

Sub- section (c) thereof defines the term "commissi oner" 
as foll ows: 

"The te~ 'co~ssioner ' as herein used , 
shall mean the state ~r~etin~ commis
sioner or any officer, e ... 1ploye or S. t ent 
of the state board or abriculture, or 
t he le€al successor of the st~te board 
of agr iculture , desivnateu b} t he state 
~r~etinb co~issioner to ? erforw or 
assi s t in the ~erfor~ance of any of the 
duties vested in t he ' co~ssioner ' by 
this arti cle . " 
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Sect ion 12654 pr ovi des as fo llows: 

·'The COIIL':.i s sioner shall have power : 

" (a ) Before granting a lic ense t o any 
app l icant , to i nvestigat e t he character 
and s t anding of such appl i cant . 

" (b) Upon the recei pt of any verified 
comp l ai nt from any person pecuniari l y 
interested , showing or tendi ng reasonable 
t o show any viol a t i ons of any of the 
provisi ons of t his &rti cle , to investi 
gat e ful ly any transact ion i nvol ving 
solicitation , receipt ~ sal e or attempted 
sa le of any far~ prouucts ; in furthe r ance 
of any s uch investiGation , to requir e the 
production of and inspect or take copies 
of tha t ) Ortion of the l ed£er s , books , 
~ccounts, memoranda and any other do cu
ment s belonging to or unuer the cont r ol of 
any commission mer chant and bearing upon 
s uch transaction; and in the course of and 
i n f urther ance of such invest igation t o 
r equire of any commi s s ion L:erchant a 
swor n sta t ement of all the .mterial fact s 
r ela ting to any s uch transaction. I t shall 
be t he dut y of every co~nis ~ion mer chant , 
upon reasonabl e request of the conmis
sioner to produce f or his inspection 
nemoranda and ot her documents afor esaid , 
and to make and del i ver to t he sa id com
missioner upon his request a sworn state
ment of al l t he material facts . 

" (c ) Upon r easonable gr ounds f or be l iev
ing tha t any commiss ion mer chant has com
mi t t ed some act , or is in s uch a condition , 
as to j us t ify t he r evoc at ion of hi s l i cens e 
under the provi s ions of this ar ticl e , to 
cite such commiss i on ~erchant t o appear 
before t he co~ssioner and show ca use why 
his l icense should no t be r evoked for t he 
r easons s pecified in such citati on . Ser 
vi ce of t he ci tat ion may be per sonally 
or by mail , a t l eas t seven days befor e t he 
hearing , whi ch shall be he ld in the cit y , 
vi l lat e or township in which is situa t ed 
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the p l a c e of business of the l icensee . 
The commissioner, a t such hearing , shall 
have power to administer oaths to and 
take the testimony of parties , and any 
witnesses there produced for or against 
the licensee. Hithin ten days e.fter t he 
hearing , the co~~ss_oner shall render 
his decision , dismissing the pr oceedings 
or revoking the license . I t shall be t he 
duty of t he commissioner , immediatel y on 
t he entry of such decision to ·send by 
regi s tered nai l a copy thereof t o the 
l i censee, at the l atter ' s b usiness 
address . " 

Section 12655 provide s as fo llows : 

"No person , f irm, exchange, association 
or corporation s hall r eceive or offer 
to receive, sell or offer to sell on com
mission ~~thin this st ate any ki nd or 
farm products without a license , except 
as in t his a rticle permitted. No person , 
firm , exchange , association or cor pora
tion, being a commi s s ion merchant in f arm 
product s shall (a ) knowingl y i mpose any 
fal se or fictitious char~e for handling or 
services in connection wit h farm pro ducts , 
or (b) with int ent to defr aud , fai l to 
a c count or make settlement therefor promptl y 
and properly , or (c) with intent to deceive, 
make any material f a l s e ste t ement or state
ments as to market conditions , or (d) 
enter i nto any combination to fix the 
prices of farm products , or (e ) with in
t ent to defraud , make any material fa l se 
sta tement or report a s to the gr ade , condi
tion , markings , quality or ~uantity of 
goods , r eceived, or (f) Hithout a license , 
advertise or ho ld himself , t hemselves or 
itself out &s a commi s sion illerchant i n far m 
products , or (g ) directl y or indirectly 
purchase for his , their or its own a ccount , 
goods received for sale on commission with
out prior writ t en aut horit y fro~ t he 
consignor , or fai l promptly t o notify t he 
consi gnor of any s uch purchase on his , 
t h ei r or its own a ccount , or fai l forth
with t o enter any s uch t ransaction or 
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purchase on the record or a c count of 
sal es : (Provided , t hnt c l a use {r } shall 
not be constr·1ed a s pr ohibiting any com
missi on merchant from t aking to a ccount 
of sales , in order to close his day ' s 
busines ~ , ciscellancous lots or parcel£ 
ot fa~ pr oducts r eLaining unsold , if 
such commission merchant shall f orth\dth 
enter such t ransaction in his a ccount of 
sal es ); or (h) \iillfully fail or refuse 
to compl y with any provision of this 
nrtic l e ; and every Jerson, ·tir in, exchange , 
as sociation or corporation violatin& any 
of t he provisions of this section, shall 
be BUilty of a uisdemeanor , and upon 
conviction thereof b e fined not less than 
fifty nor Lore t han five hundred dollar s . 
~ovidea , however , th&t nothinb in this 

section is int ended , or shall be con
strued , as liuitin~ or repea l ing the 
application of any other penal stat utes 
coverin~ or et..bracint... the a cts !terein 
denounced. " 

I f ~uthority is conferred on t he Co~ssioner of 
.t~griculturo by l e.vt _to pl a c e such an err.bar go , it ..u.ust be by a 
s tatute p6.ssed by t he Les islature , and the :1earcst st.atutory 
provision pertaining to such power that we find is Section 
12626 , Laws of ~issouri , 1933 , page 169 , empo •ering the Com
missioner of agriculture to conduct shipping point e nd tercina l 
market grading and inspection , issue certi f icates on the pr o
ducts i nspected , det ermine and collect and pay a r easonable 
service charge on the work done , "and do each A.nd ever y act 
neces sar y to r ender said gr adine and inspection service of 
greatest val ue to t~issouri agricul ture . " 

It does not appea r that this provision is broad enough 
to a uthori ze such c o~ssioner to pl ace an embar go a gainst s uch 
shi pment into o~ sa le in wissouri of such pro duct s . Fr om an 
examination of the s~atutes , we find no authority lodged in 
t he Food and Drug Comndss ioner to pl a ce such an embar go . 
There are n~erous provis i ons aut horizing loca l prosecution 
by the r espective pr osecuti ng attorneys for violation of the 
laws ~ertainine to t he ribhts and duties of t he Commissioner 
of Agricul ture and t he act rel ating t o the ~ood and Drug Com
cissioner, but these a re ~tters of pr osecution in t he counties 
where t he v i o l ations occur. 



lir . J. C. Breshears -8- J anuary 18 , 1936. 

Until s uch time as the Legislature passes a law 
authorizi nc the Commissioner of Agricultu~e or other officer 
t o pl ace an emba r go against the shi pment of apples into 
~issouri, no a uthority t herefor exists . 

CONCLilliON 

I t is our opinion t hat neither the Com...J.ss ioner of 
Agriculture nor the :bood and Drue, Cownissioner of l. .. issouri 
has authority to place an eubar go prohibitinL the shipment 
into or sale within -issouri of ~pples ~"'hich are of an inferiot· 
keeping quality , and i:hich apples are later ~old to t h e consum
ing pub lie or ~s so uri without such cons twin~ pub 11 c knowing 
that such appl es a re of such grade, t he app l es , when sold to 
such cons~nb ~ublic , havinJ been taken out of ~heir origina l 
crates which show the true keepinb quality thereof and being 
sold froc, other containers. 

APPROVED : 

J OHN ~~ . HOFFL'i.., , Jr. , 
(Acti ng ) Attorney Gener E-1 . 

D\'1 :HR 

Your s very truly, 

Dl\.AKE '.!AT!:-01. , 
Assi stant Attorney General. 


