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TR~E-~KS : ; Mu~t be affixed to a vendible commodity 
and does not apply to services. 

NovelU.ber 6, 1935. 
Fl LED 

Uo~:rable j,JW1ght 11. Brown, 
vCC etary Of ~tQ o, 
Jet orson City, 1ssour1 . 

;)/ 

Pen~ ..lir : 

ot 
art lllent td&hoo to aciCnowle~e your l etter 
ere1n you state as rollowD: 

" n Cletober 26 we reg1atere4 the 
e4e- cark Liberty Radio Shop tor 
~. Tarr anta or Liberty , 1&aour1 , 

verin£ radio eerv1oe. L.r . Tarronts 
rned his rog1stret1on papers over 
Alan F. aherrltt ot Liberty, uo . , 

d recoive~ the enclosed letter from 
~. 1n which r . i~erritt states ho 

1 ot the opinion tl\at Section 
1 32V of the Statutes does not o~ply 
t service only . 

"1 e would. like to have an opinion trOD 
y u on this point . ~. Tarrenta hae o 
c apet1 tor who is usin€ the am-e nante, 
a d ho is anxious to protect bi maelt. 

ore eucl ou111S our ott1ce copJ or 
e trado-car4 application tor your 
foruatlon. Yl case return it with 
ur repl y. " 

I ~ectio 14~89 , h . ~ . 
udo~t u trade k , an4 how: 

o . 19t 9 • provl4ea who may 

" t uny t~chan1e , r~nutacturer , assoc1a
t1 n or union of work1n~en , or ~tber 
p sons abcll lab to adopt any particular 
n e , tero , design or device as his or 



Ron ruble ~Wicht~- aro m - --

~belt trade r k to deaienate , make 
kno1ftl or diatin W.sh !.!!l article .2£ 
£2!!t, .area .2.£ cerohan41se H hi or 
~J.IJADUtacture<l .!£ prewer. orany 
union of workin n deeire to deeignate 
or U4ke known t he place in whicb union 
labo~ is employed , be or they may 
write out a deocrlption of s uch name , 
term~ daoisn or device , 4eaorib1ne tbe 
aat~e 

1
accuratelJ , and e1sn and acknowledge 

tlle 11ame beto~ t te ott1cer competent 
to t$ke aoknowle~nt or deede , and file 
aame , tosether with a tacalmile ot the 
same , term, dealgn or devico for regis
tration, i n t hG ortioe of t~e secretary 
or state; aid secretary ahall deliver 
t o said mechanic, manufacturer, aa#o~1e
t1on or union or workingmen, or other 
persona so fillll(! tbe same , a dulJ 
att ested certificate ot the filins of 
t he aame , tor which be shall receive a 
tee ot one dollar; euoh certificate 
shall 1n all suits on4 proa•cuttona 
under~tbia arti cle , be autr1o1ent proor 
or th• adoption ot aucb label , trade
mark e>r tora or edvertlaement , an4 ot 
t he rfgbt ot auoh mechanic , nutacturer , 
aaaoo atiou or union ot workin~en or 
(other) por~ons to adopt the same. tw 
label' trad.e-- rk or torm ot advertise
mentJhall be registered that in any way 
reae Lea or ould probablJ be miataken 
for a ~abel or trade- mark alreadJ reg1a
tere41 and no t rade-mart duly res1atere4 
in t h • otrice ot tbe c~asioner ot 
paten~o or the united ~tatea aball be 
ree l 'ored under thla aect1on by (any) 
person other t han the owner thereor . n 

I 28 AmericGn j& ~1ah ~cyolope41a or Law (uecon4 ~ditlon) , 
pas• 3&2 , in holding thc t a trade-gark muDt be attached to the 
goode . statea aa ro~lowa: 

"It i~ eaaenticl to t he valldity or 
n trade- mar k as such th~t there shall 
be oo~e a ctual physical connecti on be
t ween the goods nd the mar k , s o that 
t he ~k goea with t he eooda into the 
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mark~t . .ordo , r ks , or symbols used 
in a~vertisemente , circulars , and otber 
similar ways , but not nctually att1xe4 
to ~~· goods, are not val14 technical 
tra~-marks . I t 1a sut~1o1ent if the 

r k 1a atf1Xod , either upon the goode 
tbe~elYee or upon tho box or wrapper 
oont.1n1n.g th , or ie in aotie other way 
phya callJ attached to the soo4a. • 

In t he ve~y e rly c se ot wt . Louis ~iano ·f£. Co . 
v. ~etkel, l ~o . A~~ · ~05 , 1. c. ~09 , the court in holding 
t hat • tra4o rk which is not in none n 1er put upon or r
t1~ed to the artie~• 1n~1cate4 by 1t ie almoot c cont radiction 
in t.etLilD , c.a id: 

"~'ro~ t he beat ex&udnation we are nblo 
to ~e or t he s ubject , we are le4 to 
t ho cpncluo1on that , so tar e.s an 
art1c1e ot Derchan41ae i s concerned , 
it c ~ only ~e said to be di t1ngu1ahe4 
by a trade-mor k when thet mark 1e oon
neote~ with, annexed to , or stamped, 
print,d , carve~. or engraved upon the 
article ea the sa ia offered tor sale. 
tho !frchaaer must be told t hat the 
parti ular thin£ he proposes to buy is 
or t a or that character, bJ aoaeth1ng 
oonne~ted with tho t hing itself' . lie 
muat cot be referred t o 0 • circular 
or adtertiaement for this aaauronce , 
nor c~n he r~ce1ve i t trom t he repreaenta
tions, by word ot mouth ot tbo manu
ract~or or aales n . The i mpoarib111ty. 
ot pu\ting any reatrict ' ona u~on the 
lc~t Gay be a eutr 1o1ent reason tor not 
makint t he a ttempt; but the other branch 
ot th• proposition aeeca to be equally 
oettl~d by judicial opinion. ' A ayQbol 
cioeo not becom.e e trade- mar" until 1 t ie 
aetua~ly etamped upon, or otherwise 
Aff ix d to , t Le goode to be aold,' 
i s t.h langWlge ot Browne, in r ia 
treat~ eon Trade-~ar~a, aection ~11. 
This ~emark oee abundantly Juat 1t1e4 
by the docl alons or t he courte Which 
have djudlcnted reepeotin~ trade r ke , 
bea1d a b&i!\b i n barwony wl t h whet anJ 
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one ~t ordi nary underetend1ng would 
1nte~ trow t he nawe i t eelt. 

•tn ~ Drewater, 303 (~ Trade-,crk Caoea , 
486-~t) , Ju~ee Ludlow' s attention e 
4rawQ to th1 point. Ro l y • · Houghton. 
This conclusion YLS 1n ~onror=tty with 
n ro~er dec1a1on .tbat •no r ight cen be 
absolute i n a name , & 8 a naJ:te merely. 
I t l a only when t~at name i s printed 21 
ata 4 uEon n u'ftrito\il'ir libel orl!.!:., 
and t us ecoiea 1 dentltlet Witb a 
~ iu ft f style and iuailtz ~r soods, 
bet t becomes a~ e-mark.,-

"In 5l I ll1no1a, .St (656, '5'1 , tor the 
passage cit ed}, this point underwent a 
caretUl ona a ccurate exam!n tiun. The 
case ~ t hat ot tendee , ~~an & Co . • • 
uoere & Co. ~. Justice Breeae quotes 
t he d~t1n1t1on ot the term t r ade-mark 
trom Upton, and announces , aa a conclu
sion bich h~a hi a concurrence , tha t i t 
is ' a symbol , or emblem, -or me.r Ji: which a 
trade.man puts upon , or wrapa , or attaches 
i n eo~ w y to t he goo4o ho ~utacturea ; 
• • • t he name , eymbol, f igure , l etter , 
to~, or device ado; ted or uaed by a 
manut4cturer or ~•rchant , in order t o 
des1L~&te t he goode he manutacturee or 
sel18 • • • • to tl!e end t het t hey ay be 
lcno-.-n ln t l1e market aa hi a.' 

"Withdut quoting ~ore l ar gely trom thiu 
decia~on , Te content ouroelvea with aaying 
t ha t ~· adopt t l e result ot i t , ae r ar 08 
t he p~esent queat1on 1e concer ned. ~• 
think t hat a trade-mark mus t be annexed 
to t he article otrered t or sale; And 
t hat , it not eo annexed , t he art i cle 
eanno~ be anl d t o have a trade-mark. ~ 

In the case or Oakeo Y. Candy Co., 48 ~ • •• '67, 
1~ Lo~ 391 , 1 . c . 31e, t he court et atee ae foll ows : 

'A tra~e-mark which la not in so • 
mnnner j a t tached or at r 1xe4 or stamped 
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on t e article indicat ed by i t i n
voly a a contradiction in lteelt , the 
1den of soma distinctive brand or mark 
bein , 1nberont in the e.xpreaa1on 
itae • 

"i,n rticle can onl y be eaid to be 
dist. ng uishe cl by a trade-mark whe n 
that mark 1o co11neetod with , en:1oxed to 
or a tl.lllped , printed, carTed or engrav ed 
~pon t he articl e ns 1t is orrered tor 
sale ~t . Louis ~lnao co. v. ~crkel , 
1 ~o •\.PP •· 305; B~wne on Tro.de-~arl<s , 
sec. 311; l .owley v. Rout;hton , 2 brewster , 
303 ;~ C&n4oe ~wun Co. v . Deere & Co. , 
~ 1 1. 43~ ; Lawrence L;.tg . Co. v. Tenn • 
. t g. co. . 130 u • .::) . 537 . .. 

Again in he c~se of Grocers Jouraal Co. v . ~4lan4 
Pub . leo., 105 ~ • • • 310, 127 ko. App . 8&6, 1. e . 56& , the court 
stat~us: 

"And i1ndeed 1 t t the l ew that there 
nnd cnn be no exclusive ownership 

ot th words or symbol ~hich constitute 
a tra crJark apart trom the use or e ppl1ca
t1on f such words or symbol to a vendible 
oommo i t y Pnd 1n order ~or one person to 
have hct proprietary interest which 1a 
alway 1ne14ent to technical tradecark , 
atd"fi 1ent to s upport an action looking to 
t h e p tect1on or this property r1ght1 the 
mark ust be ataaped or otherwise a tt1xel 
to a end1ble commodity or t hing ac tually 
in th market f or a csutt icient length or 
t1~e ' t leust t o have obtained currenc y , 
accep anco and reputation W1der and 
asooo ated wlt~ the mark which points 
or ot orwiae identities ita origin, owner
ship, or .rwanuf acture. (i.i.c .. t.ndrews v . 
Deaso t , 4 l>e Go.x , J . & ~. 380; Browne 
on 'Ir doQCrks ( 2 t.d. ) , sees . 129 , 130 , 
301 , 2 ; .t...ct...ahan .t-bar. Co. T • ...>enver 
Che~. Co . , 51 Fed. 302• • 
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314 sets out what ~ods ore subject to 
ates a~ fo llows : 

on 
143 
of 
the 
liadi 
be 

ictly eponkinc;, tro.do-carks are 
!cable only to articles ot tratt1c, 

1s , such rticles as are bougbt 
sol~ in the uarket. so~eti a 

the term ia loosely applied to namos 
and ~rka ~ed in a business , but not 
i n onnection with articles of traffic. 
~bi use ~f the term 1s inaccurate 
and proba bly nttnns no ~re than that 

names and mar ks will be protected 
r the ~octr1ne of unta1r eoupetlt1on. 
lid techtlieal trade-:~nark t.JB.Y be 
red for use in connection • 1th any 

le. uJ. vendible con,odity, and it 1e 
1~· torial whethor s uch article be 
nat a l or artificial , eo l one as 1t 
ls t 1e subject or be~ter ~nd sal e in 
the ri<et . " 

''ie wish .1 to be understood. thct tr e are onl7 pc.as1nt 
e apec1f1c q estion r aised , viz., whether bection 

o, uupra , epp los to sorv1cee, and hence ror the baaia 
is opillion 1 ls not neces~ary , nor hove we gone into 
uastion of w ether the use or the nome or cark "Liberty 
Sbop" wsod n e. busines:; ot'tertne radio services will 

oteoted undej th'e doctrine or unfair competition. 

CONCLOSI Oll 

i 'rom the orego1118 cases and authorities and upon an 
e~nation o~ ~e tion 14529 , oupra , w~ are or the opinion 
that. the letter d es not appl y to sex·v1oes. A t rade-mar k 
owes its exietcac to t4c fact that i t is actually attiz•d 
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to a vendlble co dity , and it 1s apparent thut , radio 
se~1ce be1nE in ita nature lntunglbl e , a t rade- mark oan 
no~ be actuall y tam~ed upon or otherwise affixed to 1t. 

AP1fOVED : 

·.'OS: 

!ll .. t~ 

r ., 
Ct·enoral . 

Reepecttully s ubmitted , 

~'11.. • ORk SA~Tml.S , 
Assistoat Attoruey Ooneral. 


